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APPLICATION OF THE RICO LAW TO 
NONVIOLENT ADVOCACY GROUPS 

FRIDAY, JULY 17, 1998 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:30 a.m., in Room 
2141, Raybum House Office Building, Hon. Bill McCollum [chair- 
man of the subcommittee] presiding. 

Present: Representatives Bill McCollum, Stephen E. Buyer, Steve 
Chabot, Bob Barr, Asa Hutchinson, George W. CJekas, Howard 
Coble, Charles E. Schumer, Sheila Jackson Lee and Martin T. Mee- 
han. 

Also Present: Representatives John B. Shadegg and John Con- 
yers, Jr. 

Staff Present: Paul J. McNulty, Chief Counsel; Glenn R. Schmitt, 
Counsel; Sheree Freeman, Coimsel; Melanie Sloan, Minority Coun- 
sel; and Veronica EUgan, Staff Assistant. 

OPENING STATEMENT OF CHAIRMAN McCOLLUM 
Mr. MCCOLLUM. The hearing of the Subcommittee on Crime will 

come to order. 
This morning we will hold a hearing on the use of the Racketeer 

Influenced and Corrupt Organizations law, which is a Federal rack- 
eteering statute, against nonviolent advocacy groups. Congress 
passed the RICO law in 1970 for the purpose of eradicating orga- 
nized crime in the United States. While the statute is not limited 
to being used against organized crime in the classic sense, its pur- 
pose is to punish enterprise criminality, that is, patterns of rack- 
eteering activity committed by, through, or against an enterprise. 

The RICO law is somewhat unusual in that it may be used both 
by the Government in criminal prosecutions and by individual citi- 
zens in civil lawsuits. In civil RICO suits, citizens who have been 
injured in their business or property, by particular criminal acts 
may recover three times the amount of their actual damages plus 
attorneys' fees. 

One important limitation to RICO is that it does not allow for 
civil suits to be brought for personal injuries resulting from crime. 
These suits must instead be brought under State tort law. 

In a case that was tried earlier this year, the RICO law was used 
as part of a class action lawsuit against a nimiber of pro-life activ- 
ists. In that case, the jury found that the acts of the protesters vio- 

(1) 
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lated both Federal and State extortion laws on two or more occa- 
sions and thus also violated the RICO law. 

I must say first as a general matter that, as I understand the 
intent of Congress when this law was passed, it was never the in- 
tention that it be used against advocacy groups. More specifically, 
my understanding fi"om recent lawsuits that have gone on, is that 
there is some question as to whether the acts of the defendant can 
be construed as a matter of law to have violated the Federal extor- 
tion law. 

At the core of American's cherished right of fi-ee speech is politi- 
cal speech—speech urging social change. In my view, we should 
protect persons who exercise this right in a nonviolent way. I am 
concerned that some judges may interpret speech which strongly 
asserts a point of view on an important subject to be extortion sim- 
ply because some who hear it may believe it to be threatening or 
intended to cause fear in the heart of the listener. And I am also 
concerned that leaders of groups advocating social change through 
nonviolent means may be held responsible for violent acts of per- 
sons who profess allegiance to the organization's goals but who 
nevertheless ignore the direction of movement leadsrs that their 
actions remain peaceful. 

If the RICO statute had been law in the 1960's would we have 
allowed it to be used against civil rights demonstrators and 
antiwar activists? Some people felt the effects of the boycotts on 
their businesses and the fact that some civil rights activities took 
down the names of persons who crossed the picket lines was intimi- 
dating. Some people thought the intensity of the antiwar protest 
was threatening to them personally. Are we prepared to say that 
all of these activities were extortion? 

And so I ask those who believe that we should subject speech to 
civil lawsuits, do you beUeve this because you think strong protest 
is criminal or because you disagree with the message of the pro- 
test? 

Having said that, I want to make it clear to all here today that 
the focus of this hearing is on advocacy groups who use nonviolent 
means to assert their views. Under no circumstances do I condone 
the use of violence by any group attempting to bring about social 
change. Persons who use violence should be punished to the fullest 
extent of the law. 

I will not support any legislation that I believe would allow 
criminals who commit violence to escape accountability, but I am 
also committed to preventing a statute created to punish true 
criminal wrongdoing fi-om being used to chill the expression of the 
viewpoint with which some people may disagree. To allow this 
would undermine the use of the law for its intended purpose. More 
importantly, to sdlow this would undermine the fi"eedom of speech 
that we all hold so dear. 

I welcome the witnesses to this hearing today. I look forward to 
hearing their testimony on this important issue, and I recognize 
Mr. Schvuner for any opening remarks he may have. 

Mr. SCHUMER. Thank you, Mr. Chairman, and once again I want 
to thank you for—I don't want to thank you for having this hear- 
ing, but thank you for the general fair way you preside over the 
hearings that you do have. 
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Ladies and gentlemen, this hearing is billed as a hearing about 
the use of RICO against advocacy groups. That is not what this 
hearing is really about. This is about violence at abortion chnics. 
This is a hearing about a group of people who take the law into 
their own hands when they cannot get what they want out of the 
democratic process. 

We all know that the issue of choice and abortion is a very dif- 
ficult, wrenching question for most Americans. I feel strongly about 
my position on these issues. But I respect the sincerity and the 
passion of those who disagree with me. What I would tell them, 
they do not have a lock on morality. They believe strongly in their 
view; we on the other side beUeve just as strongly in our view. And 
if we were to try to use violence to achieve our means because we 
thought we were getting the message from on high, we would cor- 
rectly be declared unAmerican, because in America you make your 
fights in the courts and in the Congress, not with violence. No one 
has a lock on morahty in this country. Otherwise, we might have 
a king or a dictator. 

So this hearing is not about abortion and choice. The issue here 
is one simple issue, violence. Whatever your position on choice, no 
one of good faith can support the use of violence against women ex- 
ercising their constitutional right. 

Mr. McCollum, my good colleague, said, well, strong protest. This 
is not about overexuberance where some people who might feel 
very, very strongly about an issue occasionally step over a line. 
What is it? They happened to bump into some butyric acid and 
throw it on a clinic just by overexuberance? Baloney, that is not the 
case. People who use violence to shut down abortion clinics are not 
protesters, they are criminals. They are criminals in the eyes of the 
law of the United States of America. Not criminals simply in my 
eyes or people who have my point of view. They are criminals from 
the point of view of all Americans who believe in our system of jus- 
tice. 

There is a word for people who use violence to change public pol- 
icy. We have used that word in this committee. I fought with Mem- 
bers together with Members on the other side of the aisle to come 
to grips with these people. It is called terrorism. That is what you 
call it. Whether you agree with the protester's point of view or dis- 
agree, once you step over the Une and conspire to use violence, then 
you have done something that we in this committee have always 
called terrorism. 

In 1994, I introduced the Freedom of Access to Clinic Entrances 
Act, the FACE law. It passed with bipartisan support. I thought it 
was one of the finer moments of the Congress. I sat down with 
Members who were pro-life, called themselves pro-life. I call myself 
pro-choice. I said, we are not going to agree on the issue of abor- 
tion, but the one thing we can agree upon is that violence should 
not decide the issue. And Congress rose to that higher calling and 
passed the FACE law. And in 3 years after FACE became law we 
saw an enormous drop in clinic violence. 

But, unfortunately, there has been an alarming resurgence in vi- 
olence in the last year and a half The clinic bombers are back, and 
they have gotten smarter. 



In a particularly insidious development, these terrorist groups 
have expanded their use of butjn-ic acid attacks. It is a hazardous 
chemical giving off noxious fumes. They break into abortion clinics 
and are spreading this acid on the walls and floors. It seeps in and 
makes the building uninhabitable. Twenty cUnics in Florida, Lou- 
isiana and Texas have been victimized by these acid attacks in the 
past few months. 

Let us imagine that an organized crime group seeking to get 
money from an ordinary businessman who wouldn't pay protection 
snuck into the business at night and put butyric acid on the wall 
and ruined that small businessman or womem's opportunity to 
m£ike a living. We would all be outraged. It is no different here. 
No different. 

It is a conspiracy to commit violence. That is what this law was 
aimed at. When this law goes after people who are not doing vio- 
lent things, a corporation, a labor union, it may be stretched too 
far. I think we can debate that. But the entire purpose of RICO 
was to deal with people who got together, conspired and used vio- 
lence to achieve their means. That is what Operation Rescue has 
done in the eyes of the court. It seems pretty obvious, common 
sense to all Americans that is what some of these groups are doing. 
If there was ever a law, an instance to which RICO should apply, 
it is this one. 

So let's be clear what we are talking about here. We are not talk- 
ing, in all due respect to my fine colleague, the chairman of this 
committee, about peaceful marchers such as in Vietnam who got 
overexuberant. I was against the Vietnam War, yet I spent more 
of my time condemning those who used violence, even peaceful, ob- 
structive justice. I was telling people during the Vietnam War, go 
down to Washington and elect a new Congress. You don't blockade 
a building or bomb a building. 

So I know what it is like to feel strongly about an issue and yet 
condemn others for the violence they might create because they felt 
the same way that you felt on the issue. So we are not talking 
about peaceful marchers. We are not talking about demonstrators 
who get a little exuberant. We are talking about protecting people 
who have decided to commit violence to get their way. That is as 
unAmerican as apple pie is American. These groups are not Martin 
Luther King; they are John Dillinger. 

Now, RICO in this case, I think I mentioned it. I am concerned 
about using RICO in certain cases where there is no violence. A di- 
vorce. We have seen RICO used in divorces when no violence is 
committed. We have seen it used against companies and unions, 
but this is not that case. This is not a case of peaceful protest, nor 
is it a case where RICO is being applied too far and afield. 

There is no doubt in my mind that the anti-choice groups in this 
case are appropriate targets for a RICO suit. They are a conspir- 
acy. They use violence. 'They terrorize innocent women. This is ab- 
solutely a criminal enterprise. 

I yield back the balance of my time. 
Mr. McCOLLUM. Thank you, Mr. Schumer. 
Mr. Chabot, you are recognized. 
Mr. CHABOT. Thank you. 



In lieu of making an opening statement myself, I would like to 
3ield to the gentleman from Arizona, Mr. Shadegg. 

Mr. McCOLLUM. Mr. Shadegg, you are recognized. 
Mr. SHADEGG. Thank you. 
Mr. McCOLLUM. Mr. Shadegg is the author of the bill which wiU 

be discussed today and the guest of the committee today. He is not 
a member and the only way a nonmember of the committee may 
be recognized is if a member of the subcommittee jrields to him. 
You are recognized. 

Mr. SHADEGG. I appreciate the indulgence of the committee. 
Let me simply say that, with regard to the issue of violence at 

abortion clinics or violence by protesters on any issue, I could not 
agree more with my colleague from New York, Mr. Schumer. Vio- 
lence is deplorable and imacceptable in this society as a means of 
expressing oneself. It is absolutely unacceptable as a means of ex- 
pressing oneself in terms of political debate. 

Violence should not be tolerated, and if this issue were one that 
raised the question of violence, if the question were "would we be 
taking away the rights of those who had been injured because of 
violence at an abortion clinic," I would not consider supporting leg- 
islation and I would be on Mr. Schumer's side of this debate. How- 
ever, that is, in fact, not what this bill is about; and I think we 
have an honest disagreement on that issue. 

The RICO statute contains many predicate crimes. A number in- 
clude robbery, murder, arson, and kidnapping, all of which are vio- 
lent crimes and all of which can result in the injury of an individ- 
ual. And if an individual is injured, as one of the witnesses who 
will come here and testify today, they will still have RICO as a 
predicate. This bill does not take away their right if they are in- 
jiu-ed to bring a RICO action. 

What currently takes away their right to bring a RICO action is 
that, under RICO, if you suffer personsd injuries, for instance if you 
are at, say, a cUnic and a bomb goes off and you are iiyured by that 
bomb, RICO currently does not allow you to recover for those per- 
sonal injuries. And one of the debates we will air in this room 
today and one of discussions we will have is whether or not that 
is a mistake within the drafting of RICO and whether or not, in 
fact, if you suffer personal iiyiuies you should be able to bring a 
RICO action. 

And one of the witnesses, one of the most scholarly witnesses be- 
fore us today who is the author of the RICO Act will advocate we 
ought to include personal injuries—take away the bar so that peo- 
ple who suffer personal injuries as a result of violence, including 
violence at an abortion clinic, would be able to recover. Right now, 
they can't recover. As a result of perhaps this legislation they 
would be able to recover. 

But let me make it very, very clear. The legislation we are talk- 
ing about simply says that in civil RICO you could no longer use 
extortion as the predicate offense if the extortion did not include 
someone being iiy vired as a result of one of those other prior predi- 
cate offenses, such as robbery, murder, arson. The case of a bomb- 
ing or kidnapping could involve taking somebody at a protest and 
kidnapping them or keeping them from having free movement. 
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So I hope we can keep this discussion on an intellectual basis. 
I hope we can keep emotion out of it. 

It is an issue of whether the RICO statute is currently being mis- 
used to quell first amendment rights. I believe that the first 
amendment is an extremely important part of the fabric of this so- 
ciety, that it is essential that people be able to express themselves. 
It is essential that people who opp>ose abortion should be able to 
Erotest in front of abortion cUnics, people who oppose war should 

e able to express themselves where they want in fi-ont of Govern- 
ment buildings, people who support or oppose gay rights should be 
able to express themselves and not subject themselves when they 
exercise their first amendment rights. They should be able to either 
support or oppose gay rights or support or oppose war or abortion, 
not expose themselves to a RICO action which will freeze their first 
amendment rights and preclude them fi*om being able to express 
themselves. 

I commend the chairman for holding this hearing. I do not be- 
Ueve it is about the issue of abortion. I believe it is about the issue 
of the first amendment and fi-ee speech and the right of people to 
speak out and speak their mind, which is at the heart of this soci- 
ety. 

Mr. CHABOT. I yield back the balance of my time. 
Mr. McCoLLUM. Mr. Meehan, you are recognized. 
Mr. MEEHAN. Thank you, Mr. Chairman. I know that we are 

deaUng with a complex subject today. I know that abortion is 
among the most complicated moral questions with which our soci- 
ety must grapple. 

The RICO statute is a sprawling statute with vaguely worded 
predicates and with a pleiin meaning that departs fi-om the inten- 
tion of some of its authors. I know that those who protest outside 
abortion clinics are not cookie-cutter clones in terms of their meth- 
ods, and I know that the lines between speech and conduct and 
protected and unprotected expressive activity are hazy. Despite all 
that vmcertainty, I can say the following w^th confidence. 

First, certain extremists in the pro-life movement have made a 
concerted effort to bully climes into folding up their tents and in- 
deed to intimidate women fi-om exercising their constitutional 
rights. There have been acts of violence—shootings, bombings, 
arson. There have been expresed threats of violence—shouted, 
whispered, phoned anonymously; and there have been implicit 
threats of violence achieved by exploiting the reasonable fears of 
clinic employees in pregnant women. 

Imagine the psyche of cUnic employees in particular. They know 
the sordid history of antiabortion violence. They know the names 
of Paul Hill and John Salvi. They know colleagues who wear bullet- 
proof vests to work every day. In this context, aggressive blockades 
and mob tactics give rise to reasonable fears of iiyury on their part. 
Extremist antiabortion conspirators know this, and they have used 
it to their benefit. We must use every legal means at our disposal 
to put an end to this climate of intimidation and allow women to 
exercise their right to choose. 

Second, the first amendment is not a shield for every type of con- 
duct that has an expressive element. Between their efforts to ban 
flag burning and gag abortion providers at home and abroad, some 



Members of Congress have attempted to wield the first amendment 
as a club to destroy worthy initiatives ranging from campaign fi- 
nance reform to clinic access protections. There is a deliberate dis- 
tortion here of the law. The first amendment does not protect ideo- 
logically motivated violence. It does not protect ideologically moti- 
vated threats of violence, and it does not protect extortion. 

We must not let those who seek to deprive others of their con- 
stitutionally protected rights wrap themselves in the cloak of the 
Constitution. 

Third and last, the draft bill under consideration today, the so- 
called Civil RICO Clarification Act of 1998, is unacceptable. It is 
hard to understand the rationale for eliminating extortion fi-om the 
predicates for a civil RICO statute. 

If the extortion predicate is so objectionable, why not strike it as 
a basis for criminal RICO as well? If the supposed problem is the 
application of the extortion predicate to political protest, why not 
either amend the statutory definition of extortion or state expressly 
that RICO sheill not apply to criminal acts not motivated by an eco- 
nomic purpose? In short, this bill lacks coherence unless it is 
viewed as a pardon for the Scheidler defendants. 

Mr. Chairman, peacefiil protests outside cUnics clearly should not 
be the subject of civil RICO actions, but we should not deceive our- 
selves into thinking that all clinic protest falls into this category, 
even if the protest does not amount to bombing or arson. Violence 
can be at the core of threats and dehberate intimidation, and that 
is not constitutionally protected behavior. 

Thank you, Mr. Chairman. 
Mr. McCoLLUM. Mr. Meehan, you are certainly welcome. 
Mr. Gekas? 
Mr. GEKAS. The very fact that some of the remarks made by our 

colleagues have turned this opening statement portion into an 
abortion essay marks what problems we have witnessed over the 
years with RICO. This committee, the chairman will recall, has 
several times in the last 15 years attempted to redefine RICO and 
try to draw it into its original intents. 

To have witnessed RICO reaching into divorce cases when rack- 
eteering was supposed to be the basis of the original enactment of 
the law signified something had to be done. 

To now allow a hearing in which we are going to be engaged to 
focus on one issue and what some of our colleagues believe is a 
threat to their pet issue, shall we say, is worthwhile only fi-om one 
standpoint. Maybe this will give us another opportunity to revisit 
what RICO is or should be and to revitalize the effort on the part 
of many of the members on the Judiciary Committee to revert to 
the original intent of RICO and to try to circumscribe its reach. 

I thank the chair. 
Mr. McCoLLUM. Thank you, Mr. G^ekas. 
Mr. Coble, do you have opening remarks? 
Mr. COBLE. NO. 
Mr. McCOLLUM. Mr. Buyer? 
Mr. BUYER. I came late, and I just got a briefing on what Mr. 

Schiuner's comments and action were, which are a little bother- 
some but not surprising. I don't want to comment on those. This 
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is not about—and I respect Mr. Schumer—and this is not about the 
questions on access to abortion cUnics and that kind of thing. 

My concern about this bill is not how you roll your eyes when 
someone else speaks, but my concern about the bill is what about 
the application if we are going to use RICO against protests? Then 
you could have someone go after even union activity, and that is 
a ridiculous perversion of the RICO statute. So it is how we rein 
back in RICO to a little more common sense, and so I am pleased 
you are having the hearing today, and I look forward to the wit- 
nesses' testimony. 

Mr. McCoLLUM. Thank you, Mr. Buyer. 
With that, I will introduce our first panel which consists of one 

witness. 
Frank J. Marine is the Acting Chief of the Orgiuiized Crime and 

Racketeering Section of the Criminal Division of the Justice De- 
partment where he has worked since 1982. He has extensive expe- 
rience with the RICO law and currently supervises the Depart- 
ment's civil RICO project against involving the Laborer's Inter- 
national Union of North America. 

Before coming to the Justice Department, he was the Assistant 
District Attorney for Kings County in Brooklyn, New York. He re- 
ceived his bachelor's degree from Haiper College in 1969 and his 
law degree from New York University Law School in 1972. 

Mr. McCOLLUM. Without objection, your entire testimony will be 
put into the record. Hearing none, it is so ordered, and you may 
summarize your testimony in any way you wish. You are recog- 
nized for that purpose. 

STATEMENT OF FRANK J. MARINE, ESQ., ACTING CHIEF, OR- 
GANIZED CRIME AND RACKETEERING SECTION, DEPART- 
MENT OF JUSTICE 
Mr. MARINE. Good morning Mr. Chairman and members of the 

subcommittee. 
As he said, I am Frank Marine, Acting Chief of the Organized 

Crime and Racketeering Section within the Criminal Division of 
the Depsutment of Justice. Thank you for this opportunity to ex- 
press the views of the DOJ concerning two draft bills entitled the 
"Civil RICO Clarification Act of 1998." 

Mr. McCOLLUM. Could the gentleman pull the mike a little clos- 
er, please? 

Mr. MARINE. I am going to discuss the two bills entitled the 
"Civil RICO Clarification Act of 1998." 

As we understand the effect of the proposed legislation, the two 
bills would amend the RICO statute to preclude either private 
plaintiffs or the United States Government from filing a civil RICO 
lawsuit where the racketeering activity on which such a lawsuit is 
based consists of "any act or threat involving extortion," which is 
chargeable under State law, the Hobbs Act, or any other Federal 
law. 

Moreover, one of the bills would also repeal the ability of private 
plaintiffs or the United States Government to sue for civil relief 
under the RICO statute if the racketeering activity involved the 
criminal laundering of the proceeds of alleged extortion. 
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Finally, we further understand that both of the draft bills pur- 
port to extinguish such causes of action in lawsuits which are pend- 
ing on the date of the legislation's enactment. 

Mr. Chairman, the Department of Justice strongly opposes the 
legislation because it would grievously impair the United States* 
ability to combat organized crime's corrupt influence over labor 
iinions and \AhoT management relations. Extortion of union mem- 
bers' rights and of employers has been the key to the La Cosa 
Nostra's corrupt influence over labor unions. However, these bills 
would preclude the use of extortion crimes in all civil RICO actions, 
including those brought by the United States, even where the ex- 
tortion involved murder or other serious acts of violence. 

Now, the United States has commenced 16 civil RICO actions for 
injunctive and other relief since 1982 which involved the mob's 
domination of particular labor organizations and employer associa- 
tions through various forms of extortion. Such legislation would se- 
verely hamstring the United States in its continuing efforts to root 
out corruption from labor unions and labor-management relations. 
Indeed, these bills not only threaten our future use of civil RICO 
to that end but may also vitiate pending civil RICO actions involv- 
ing labor unions, many of which are in the enforcement stages fol- 
lowing our securing consent decrees with the named defendants in 
those actions. Mr. Chairman, such a result to our program against 
organized crime is absolutely not acceptable. 

As you are aware, private litigants are not the only possible 
Elaintiffs in a civil RICO suit. Pursuant to the RICO statute, the 

Tnited States can file civil RICO complaints for injunctive and 
other equitable relief, such as the appointment of court overseers 
of corrupt organizations, as well as obtaining judicial disgorgement 
of property obtained by criminal activity. 

While we have not used civil RICO as much as we have in the 
criminal arena, the United States has filed as least 25 civil RICO 
cases. Seventeen of these civil RICO actions commenced between 
1982 and 1995 have involved corrupt labor-msuiagement relations 
or corrupt labor unions dominated or controlled by the La Cosa 
Nostra organized crime groups. In 15 of these 17 cases, court-ap- 
pointed officers were installed to exercise continuing oversight of 
the affairs of these labor unions or employer organizations which 
had been victimized by the mob. In 16 of these 17 lawsuits, the 
complaints alleged that the defendants, and persons acting in con- 
cert with them, had committed extortion of tangible or intangible 
property. 

In many of these cases, employers were the victims of extortion 
by corrupt labor union officials. Moreover, 12 of these 17 civil RICO 
suits involving labor unions and affiliated entities were based in 
part on the extortion of property consisting of union members' in- 
tangible statutory rights of democratic participation in union Eif- 
fairs. 

Such extortion is based on the rationale accepted by the courts 
that by means of violence, job denials, and the commission of other 
crimes against union members and others, the mob and its associ- 
ates can effectively extort union members into giving up their right 
to freely express their opinions about union affairs, to participate 
in union business meetings, and to vote for candidates of tneir 
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choice for union office—rights which were guaranteed to union 
members by Congress' enactment of the Labor-Management Re- 
porting and Disclosure Act, or LMRDA. 

The bottom Uiie is that, in view of the important role that extor- 
tion crimes play in the several RICO complaints filed by the United 
States to rid unions and labor-management relations of corrupt 
mob influence, the Department of Justice strongly opposes elimi- 
nation of extortions predicates in a Government civil RICO lawsuit. 
As I said, 16 of the Government's civil RICO lawsuits commenced 
since 1982 which involved labor unions or labor-management rela- 
tions alleged some form of extortionate activity, either as a rack- 
eteering crime or as part of the general description of racketeering 
activity. 

Moreover, if these bills swe enacted, the draft bills potentially 
could require the United States to litigate 9 of the 10 pending civil 
RICO actions which have sdleged extortion involving labor unions 
and affiliated entities because of the bills' purported effect on law- 
suits pending at the time of the biUs' enactment. We submit that 
the proposed legislation would adversely impact these pending 
cases and could conceivably undo the success of such litigation. 

I simply cannot overstate the Department's paramount interest 
in protecting our ability to use extortion predicate crimes in civil 
RICO cases so we can continue to eliminate and attack organized 
crime's corrupt influence over labor-management organizations. 

Thank you for the opportunity to express the views on behalf of 
Department. I would be pleased to answer any questions you may 
have. 

Mr. McCoLLUM. Thank you, Mr. Marine. 
[The prepared statement of Mr. Marine follows:] 

PRKPARED STATEMENT OF FRANK J. MARINE, ESQ., ACTING CHIEF, ORGANIZED CRIME 
AND RACKETEERING SECTION, DEPARTMENT OF JUSTICE 

Mr. Chairman and Members of the Subcommittee, I am Frank J. Marine, Acting 
Chief of the Organized Crime and Racketeering Section within the Criminal Divi- 
sion of the Department of Justice. Thank you for this opportunity to express the 
views of the Department of Justice concerning two dran bills entitled the "Civil 
RICO Clarification Act of 1998." 

As we understand the effect of this proposed legislation, the two bills would 
amend the Racketeer and Corrupt Organizations Act, or RICO statute, 18 U.S.C. 
§ 1961, et seq., to preclude either private plaintiffs or the United States Government 
from filing a civil RICO law suit where the racketeering activity on which such a 
lawsuit is based consists of "any act or threat involving extortion" which is charge- 
able under state law, the Hobbs Act, 18 U.S.C. § 1951, or any other federal law. 
Moreover, one of the bills would also repeal the ability of private plaintiffs or the 
United States Government to sue for civil relief under the RiCO statute if the rack- 
eteering activity involved the criminal laundering of the proceeds of alleged extor- 
tion. Finally, we further understand that both of the draft bills purport to extin- 
guish such causes of action in lawsuits which are pending on the date of the legisla- 
tion's enactment. 

Mr. Chairman, the Department of Justice strongly opposes this legislation be- 
cause it would grievously impair the United States ability to combat organized 
crime's corrupt influence over labor unions and labor-management relations. Extor- 
tion of union members' rights and of employers has been the key to the La Cosa 
Nostra's corrupt influence over labor imions. However, the bills would preclude the 
use of extortion crimes in sdl civil RICO actions, including those brought by the 
United States, even those where the extortion may involve murder and other serious 
acts of violence. Because the United States has commenced 16 civil RICO actions 
for iiyunctive and other relief since 1982 which involve the mob's domination of par- 
ticular labor organizations and employer associations through various forms of^ ex- 
tortion, such legislation would severely hamstring the United States in its continu- 
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ing efforts to root out corruption from labor unions and labor-management relations. 
Indeed, these bills not only threaten our future use of civil RICO to that end, but 
may also vitiate pending civil RICO actions involving labor unions, many of which 
are in ths enforcement stages following our securing consent decrees with the 
named defendants. Mr. Chairman, such a result is absolutely unacceptable to the 
Department of Justice. 

As you are aware, private litigants are not the only possible plaintiffs in a civil 
RICO suit. Pursuant to the RICO statute, 18 U.S.C. § 1964, the United States can 
file civil RICO complaints for injunctive and other equitable relief such as the ap- 
pointment of court overseers of corrupted organizations and the judicial 
disgorgement of the property obtained by criminal activity. While not used as fre- 
Suently as criminal RICO indictments, the United States has filed at least 25 civil 

ICO suits. Seventeen of these civil RICO actions commenced between 1982 and 
1995 have involved corrupt labor-management relations or corrupt labor unions 
dominated or controlled by organized crime. In 15 of these 17 cases, court-appointed 
officers were installed to exercise continuing oversight of the affairs of labor unions 
or employer associations which had been victimized by the mob. Such oversight in- 
volved 2 employer associations in the New York metropolitan region and 2 inter- 
national labor organizations, 3 district labor councils, and 15 local labor organiza- 
tions affiliated with the Teamsters, Laborers, Hotel Workers, Longshoremen, and 
Carpenters unions. In 16 of these 17 lawsuits the complaints alleged that the de- 
fendants, and persons acting in concert with them, had committed extortion of tan- 
gible or intangible property. 

In many of these cases, employers were the victims of extortion by corrupt labor 
union officials. Moreover, 12 of the Federal Government's 17 civil RICO cases in- 
volving labor unions and affiliated entities were based in part on the extortion of 
property consisting of union members' intangible statutory rights of democratic par- 
ticipation in union affairs. Such extortion is based on the rationale that by means 
of violence, job denials, and the commission of other crimes against luion members 
and others, the mob and its associates can eflFectively extort union members into giv- 
ing up their right to freely express their opinions about union affairs, to participate 
in union business meetings, and to vote for candidates of their choice for union of- 
fice—rights which Congress guaranteed to union members by enactment of the 
Labor-Management Reporting and Disclosure Act of 1959 or LMRDA. 29 U.S.C. 
§401, et seq. 

This latter type of extortion was first used and approved in the first civil RICO 
action brought by the United States which installed a court-trustee to oversee the 
affairs of a corrupted labor union controlled by the mob. Teamsters Local 560 in 
New Jersey. You can also read about the case in the following published case deci- 
sions. See United States v. Local 560 of Intern. Broth., Etc., 550 F. Supp. 511, 513- 
25 (D.N.J. 1982), affd, 780 F.2d 267 (3d Cir. 1985), cert. denUd, 476 U.S. 1140 
(1986). Since the Loccd 560 decision, the extortion of members' rights of democratic 
participation in labor union affairs by violence and fear of economic harm has been 
upheld by the courts in other civil RICO litigation commenced by the United States 
in actions for injunctive relief See United States v. International Brotherhood of 
Teamsters, 708 P. Supp. 1388, 1397-99 (S.D.N.Y. 1989); United States v. District 
Council of N.Y.C. Carpenters, 778 F. Supp. 738, 753-756 (S.D.N.Y. 1991); United 
States V. Local 1804-1. ILA, 812 F. Supp. 1303, 1334-39 (S.D.N.Y. 1993), modified 
on other grds, 831 F.Supp. 167, vacated in part sub nom. United States v. Carson, 
52 F. 3d 1173 (2d Cir. 1995), cert denied, 516 U.S. 1122 (1996). 

I might add that private civil plaintiffs and union members have also pursued this 
type of extortion in civil RICO actions for damages and other relief. See Rodonich 
V. House Wreckers Union. Local 95 of LIUNA, 627 F. Supp. 176, 178-179 (S.D.N.Y. 
1985); (TRourke v. Crosley, 847 F.Supp. 1208 (D.N.J. 1994). Finally, the Department 
of Justice has also successfully prosecuted individuals for their extortion of union 
members' intangible rights by means of violence in violation of the RICO and federal 
extortion statutes. See United States v. Debs, 949 F.2d 199, 201-202 (6th Cir. 1991), 
cert, denied, 504 U.S. 975 (1992); United States v. Bellomo, 954 F.Supp. 630, 642 
(S.D.N.Y. 1997). 

By its interpretation of the Hobbs Act in the context of civil RICO litigation, the 
Local 560 decision established the blueprint to enable the Government to success- 
fully combat mob domination amd control of labor unions and labor-management re- 
lations. In upholding the extortion of intangible property rights of union members 
to free speech and democratic participation in union affairs as a basis for civil RICO 
relief, the United States Court of Appeals for the Third Circuit cited the New York 
extortion law, on which the Hobbs Act was modeled in 1946, and quoted from a New 
York court decision which stated that 
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[t]he right to membership in a union is empty if the corresponding right to an 
election guaranteed with equal solemnity in the fundamental law of the union 
is denied. If a member has a "property right" in his position on the roster, I 
think he has an equally enforceable property right in the election of men who 
will represent him in dealing with his economic security and collective bargain- 
ing where that right exists by virtue of express contract in the language of a 
union constitution. 

Local 560, supra at 780 F.2d 281 (citations omitted). 
Although other violent crimes, sometimes including murder, may be alleged as ad- 

ditional predicate crimes in these cases, extortion is the central crime for prosecut- 
ing the mob's primary means of maintaining control of tmion members. Moreover, 
such other non-extortion crimes do not reach as far as the federal extortion statutes 
when coupled with the RICO statute. For example, the Court of Appeals in the 
Local 560 decision rejected the argument that Congress intended an alternative fed- 
eral offense, a non-RICO misdemeanor within the LMRDA, 29 U.S.C. §530, to be 
the exclusive remedy for deprivation of union members' LMRDA rights. Instead, the 
court of appeals concluded that 

the extortion of rights which the government's complaint charged was achieved, 
not so much by direct physical assault (as is proscribed by section 530), but by 
more sophisticated and indirect physical and economic threats. It was intimida- 
tion and fear, as found by the district court, that caused the members of Local 
560 to surrender their LMRDA democratic rights. The Hobbs Act, much more 
so than section 530, is designed to combat extortion, whether such extortion in- 
volves LMRDA rights or more tangible property. 

Local 560, 780 F.2d at 283. In regard to the extortionate means used by the mob 
and their associates to control Local 560, the court of appeals cited the trial court's 
finding that "the failure to develop any political opposition to the leadership of Local 
560 during the past 20 yetu^ demonstrated this climate of intimidation." Id. at 274. 
The coiirt also relied on the expert testimony of Professor Clyde Summers that 

"[lit is beyond belief that 10,000 members would sit by and watch these things 
done and never utter a peep," unless a substantial number of the membership 
were fearful for their lives or their jobs. 

Id. at 278. In a recent criminal RICO prosecution of mob members and associates 
in New York, the trial court echoed these same sentiments when it upheld a RICO 
indictment based in part on the extortion of union members' rights to free speech 
and democratic participation in union affairs. The court concluded that imion 

members' rights to participate effectively in their affairs have direct economic 
value because the advancement of the members' economic interests through col- 
lective action is the raison d'etre of unions. The history of labor corruption in 
this country is an eloquent testament to the proposition that the suppression 
of union democracy often has been closely linked with the sacrifice of the inter- 
ests of the rank and file to the enrichment of union leaders and those who have 
corrupted them. 

Bellomo, supra at 954 F.Supp. 643. 
In view of the important role that extortion crimes have played in the civil RICO 

complaints filed by the United States to rid labor unions and labor-management re- 
lations of corrupt mob influences, OCRS strongly opposes the elimination of extor- 
tion predicates in the Government's civil RICO lawsuits. Sixteen of the Govern- 
ments 17 civil RICO lawsuits commenced since 1982 which involved labor unons 
or labor-management relations alleged some form of extortionate activity either as 
a racketeering crime or as part of the general description of racketeering activity. 
Moreover, if enacted, the drafl bills potentially could require the United States to 
relitigate 9 of the 10 pending civil RICO actions which allege extortion involving 
labor unions and affiliated entities because of the biUs' purported effect on lawsuits 
pending as of the date of the bills' enactment. The proposed legislation would ad- 
versely impact these pending cases and could conceivably undo the success of such 
litigation. I cannot overstate the Department's paramount interest in opposing both 
bills to protect our ability to remedy organized crime's corrupt influence over labor 
unions and affiliated entities. 

Thank you for the opportunity to share the views of the Department of Justice 
with the Subcommittee. 1 will be pleased to answer questions which the Subcommit- 
tee members may have for me. 
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Mr. McCoLLUM. Is the Gtovemment's use of civil RICO limited to 
obtaining iryunctive relief or is there some other relief that you can 
obtain in civil RICO? 

Mr. MARINE. There are various forms of equitable relief, includ- 
ing disgorgement. There may be a conflict in the circuits now as 
to whether or not we are entitled to treble damages. There was one 
case, I don't recall the cite, that held that we are not, and there 
may be some lower cases revisiting that issue. 

But when we have used it in all of those cases, it is to obtain 
various forms of equitable relief, appointing court officers to over- 
see and eliminate corruption, removing people from union office for 
corruption, and other forms of equitable relief. 

Mr. McCOLLUM. If legislation that we produced in this committee 
did not apply to the Government, that is, it did not limit the use 
of RICO by the Government, would the Justice Department still op- 
pose it? 

Mr. MARINE. We would have to look at the particular language, 
and maybe other components of the Department would have a vest- 
ed interest. Obviously, that would help. 

While we still have em interest in protecting union members' 
rights to bring civil RICO actions, as a couple of the cases that we 
alluded to, because they have a direct interest in protecting their 
rights guaranteed by the LMRDA, and again extortion has been 
the key to these civil RICOs and would be the key to a union mem- 
ber's bringing such a suit, and that would also extinguish theirs. 
So we would have trouble with that as well. 

Mr. McCoLLUM. The bill that actually was introduced last night, 
which has a bill number which you will get, by Mr. Shadegg, H.R. 
4245, does exclude the Government from it, so I think your testi- 
mony has been well received in that regard and probably will not 
present that problem to you at this point, but the other, of course, 
still remains in the proposed legislation. 

Are you aware of any instances where the Justice Department 
used the RICO statute or the Hobbs Act alone to prosecute an ad- 
vocacy group? 

Mr. MARINE. Well, I don't know what you mean by advocacy 
group. That is a term—it is not a term of art. 

I would say there have been terrorist groups that may claim ad- 
vocacy that we have used it against, but let me answer in a broad- 
er way. 

We think that it is very important that RICO, not only RICO but 
any criminal statute, be applied neutrally to objective conduct, if 
conduct falls vidthin the statute, and it has to be criminal, and 
RICO does not criminalize anything that is not already a crime. If 
it is a crime and there is criminal intent and all of the elements 
of RICO are met, then RICO should apply as well as any other 
statute. 

And that was part of the original reasoning in not limiting RICO 
to organized crime groups, La Cosa Nostra or ethnic organized 
crime, to avoid the problem with status offenses but rather to prop- 
erly focus on objective conduct. If someone commits conduct with 
criminal intent that is made criminal, then, by definition, it is a 
crime. 
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Mr. McCoLLUM. Should an act of civil disobedience be considered 
extortion under the Hobbs Act? 

Mr. MARHSTE. You can't answer that in the abstract. You have to 
look at the facts of each case to determine whether the conduct is 
criminal. It is fdmost a semantical argument. If someone is engag- 
ing in protected first amendment speech, the Constitution trumps 
a statute. 

So in the abstract I would say if it is criminal conduct, so be it. 
If it is protected speech, the courts have recognized, including Jus- 
tice Souter's concurring opinion in Scheidler, that defense is out 
there in a fact-specific scenario. You can't define in a sentence the 
parameters of the first amendment, it seems to me. I am not a first 
amendment expert. I am giving you my sense of what I have seen. 

Mr. McCoLLUM. Mr. Schumer, are you recognized for 5 minutes. 
Mr. SCHUMER. Thank you, Mr. Chairman, and thank you, Mr. 

Marine. 
Let me ask a question. In the opening statement of the sponsor 

of the bill he said if there were violence involved, he would want 
to keep the RICO statute, kidnapping, murder, but not extortion. 
Doesn't extortion per se involve violence or the threat of violence? 

Mr. MARINE. It is one form, but it is not limited to violence or 
the threat of violence because it could be fear of economic harm. 
You could be guilty of extortion through inducing fear of economic 
harm to obttiin property. 

Mr. SCHUMER. I am asking for the narrower case. If we were to 
eUminate extortion fi"om RICO, we would certainly eliminate csises 
where violence or threat of violence was used. 

Mr. MARINE. Violence is often an element of extortion, although 
not necessarily. 

Mr. SCHUMER. If you keep your clinic open or if you don't vote 
this way in a labor union election, we will punch you in the nose; 
is that extortion? 

Mr. MARINE. I don't want to start engaging in hypotheticals 
without seeing the facts. 

Mr. SCHUMER. In many cases extortion does involve violence? 
Mr. MARINE. Either the direct or implicit threat of some kind of 

harm, property harm or personal injury. 
Mr. SCHUMER. Thank you. 
Mr. McCoLLUM. Mr. Buyer? 
Mr. BUYER. Are you aware of any instances where the Justice 

Department has used the RICO statute or the Hobbs Act alone to 
prosecute an advocacy group? 

Mr. MARINE. Again, I will go back to my prior answer. I don't 
know what the parameters of advocacy group means. I know that 
there have been cases where people have been engaging in acts of 
terrorism to raise money for the IRA or some other group which 
have involved—may have involved RICO or the application of the 
Federal Hobbs Act robbery statutes. 

Again, you look at the objective facts; and I might add, we have 
used RICO for 28 years now, since 1970. There has not been a sin- 
gle case that I am aware of where, either a civil RICO brought by 
the United States or a criminal RICO brought by the United 
States, where at the end of the day the courts have held that we 
have violated anyone's first amendment rights. 
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Mr. BUYER. Take an animal rights group of whom advocacy in 
the protection of animals will take paint and throw it upon some- 
one's fur, loss of property. Has the Justice Department ever used 
the RICO statute against an animal rights advocacy group who 
uses such violent actions to further their cause? 

Mr. MARINE. In the limited fact scenario that you have set, I 
don't think that RICO would apply if there wasn't a threat of con- 
tinuity or continuing criminal activity. I don't know of any case 
that meets the limited facts you set. 

Mr. BUYER. Has the Justice Department ever gone after an advo- 
cacy group in particular, an tmimal rights group who in our society 
we understand that they go after women that wear fiirs? 

Mr. MARINE. We don't go after groups. We go aft«r people who 
commit criminad conduct. We don't sit out there and say  

Mr. BUYER. Great. Let us not quibble here. We know that there 
are organizations in our society who are advocacy groups, and we 
also respect their rights tmd their advocacy, but when it turns to 
nonviolence, that is when you get in the business. My question is: 
Has the Justice Department ever gone aft^r an emimal rights group 
using the RICO statute? 

Mr. MARINE. I do not recall a RICO case in which the enterprise 
was, quote, an animal rights group. Which is not to say that RICO 
could not apply to the activities of any group if it met all of the 
elements under an objective view of the facts. 

Mr. BUYER. That is helpful for me to understand how the Justice 
Department picks and chooses where they seek to go. 

Mr. MARINE. We are usually reactive. Sometimes we are 
proactive, particularly when we are targeting identifiable organized 
crime groups. 

Mr. BUYER. I understemd. Shoidd acts of civil disobedience be 
considered extortion under the Hobbs Act? 

Mr. MARINE. I cannot answer that question in the abstract be- 
cause you are trying to define conduct. It becomes a total. 

If you are sajang that someone engages in protected speech pro- 
tected by the first amendment, can that be a crime? I would say 
my understanding of first amendment law, if by definition it is pro- 
tected speech, it can't be made a crime. 

If you are asking me if someone advocates something amd com- 
mits with criminal intent crimes, can that be made criminal, yes. 
If I threaten to kill you with speech, I don't think that is protected 
conduct. If the Sisters of Saint Francis go out and rob banks to give 
money to charity, it is still robbery. 

Mr. BUYER. When you have an advocacy group and it begins with 
nonviolent intent, if you have a union and somebody punches some- 
body in the nose, they may say this is a nonviolent protest and 
something goes wrong. There are a couple of individuals pushing 
and shoving. Where are you drawing the line here? 

Mr. MARINE. We draw the line by looking at all of the facts and 
the totality of the circumstances to determine whether or not any 
individual has committed a pattern of racketeering activity and en- 
gaged in the affairs of an enterprise through a pattern of racketeer- 
ing activity with criminal intent where there is a threat of continu- 
ity of unlawful activity. We look at all of the facts, and we make 
a judgment. As you know, all RICO prosecutions in all civil RICOs 
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have to be reviewed by our oflBce in Washington, and we determine 
whether or not it meets the law and whether it meets the policy. 

Mr. BUYER. Thank you. 
Mr. McCoLLUM. Mr. Meehan? 
Mr. MEEHAN. I have a number of questions, but first I would like 

to yield to my friend and colleague from New York. 
Mr. SCHUMER. Has the Department of Justice ever gone tifter a 

group that used violence agmnst abortion clinics? He asked you 
why you didn't go after animal rights groups. I don't think that the 
Justice Department has gone after any of these groups. We are 
talking about civil cases here. 

Mr. MARINE. I am not familiar with the totality of what the De- 
partment of Justice has brought. To my knowledge, we have not 
had a RICO prosecution which involved a group such as you de- 
scribed. 

Mr. ScHUMER. Thank you. I thank the gentleman for yielding. 
Mr. MEEHAN. The Scheidler case was brought by NOW. 
Mr. MARINE. That was a private civil RICO action. 
Mr. MEEHAN. What is the special value of the DOJ being able to 

file civil RICO suits in addition to criminal RICO prosecutions? 
Mr. MARINE. It is primarily, although not exclusively, in the area 

of labor racketeering. We have found that criminal prosecutions by 
themselves have not been able to rid unions of entrenched LCN 
domination. But through civil RICO process we can get a court-ap- 
pointed officer who sets up standards of behavior and can dismiss 
and remove corrupt imion officials, as well as look into the fiscal 
and expenditure side of unions to determine whether there has 
been embezzlement and take action in addition to criminsil prosecu- 
tions, it has been invaluable. 

I beUeve one of the cooperating witnesses, and it may have 
been—one of the New York major capos or underbosses who said 
it was really RICO that t£ikes a bite out of—effective bite out of 
their control because it takes years to control a union. You have 
to put somebody in place, you have to nurture him and support 
him, and that can be undone through RICO. It is very, very impor- 
tant. 

Mr. MEEHAN. Mr. Marine, isn't there ample precedent for the ap- 
plication of an extortion charge in cases where the defendant used 
force or at least the threat of force to cause a victim not to exercise 
constitutionally protected rights? 

Mr. MARINE. I don't know. 
Mr. MEEHAN. Do you find anything in the wording of the RICO 

statute to suggest that the statute can be used only against enter- 
prises motivated by economic gain? 

Mr. MARINE. The Supreme Court resolved that issue. There was 
a conflict in the NOW v. Scheidler case. No, it does not require an 
economic gain. 

Mr. MEEHAN. Is there any coherent rationale for striking extor- 
tion fi*om the list of RICO civil predicates but leaving it untouched 
as a criminal predicate? Is there any coherent rationale for that? 

Mr. MARINE. I wouldn't do it to cause confusion, but whether 
there is any rationale, it hasn't been put before me. 

Mr. MEEHAN. But you don't know of any rationale? 
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Mr. MARINE. It would make it coniusing and difficult, particu- 
larly since the Government can bring both civil and RICO—-crimi- 
nal and civil RICO matters, and we would have dichotomy and it 
could be confusing. Whether or not there is a compeUing rationale, 
minds better than I could probably come up with a rationale. 

Mr. MEEHAN. Thank you. I )aeld back the balance of my time. 
Mr. McCOLLUM. The chair recognizes Mr. Chabot for 5 minutes. 
Mr. CHABOT. Mr. Buyer talked about the Justice Department and 

the fact that they had not gone after certain groups, and Mr. Schu- 
mer made the point that it is generally not the Justice Department 
but a private group which might go after some other tjrpe of organi- 
zation. And I was just wondering, a group, for example, like Earth 
First, which has a reputation for things like spilang trees and 
other acts of behavior which could injure people—I would assume 
that the Justice Department has not taken any action against 
Earth First? 

Mr. MARINE. I am not awtu-e of any prosecution that involves 
that entity as an enterprise. I am not aware of the group, to be 
honest. 

Mr. CHABOT. You have not heard of Earth First before? 
Mr. MARINE. NO. 
Mr. CHABOT. Okay, I won't ask the question then. 
So, obviously, you would not be aware of any private groups that 

might have used RICO against a group like Earth First? 
Mr. MARINE. I am not. 
Mr. CHABOT. I do think that RICO can and oftentimes does serve 

a very legitimate piupose, and I just thought I would give you a 
minute or two to kind of expound on how effective it has been in 
going after the mob. If you could compare it with how difficult it 
was to go after the mob, particularly with respect to labor unions 
prior to RICO and since RICO? 

Mr. MARINE. It was the most effective tool that prosecutors had 
when it was created. The La Cosa Nostra has been around since 
1934 and had its preciu'sors in the 1920*3. It wasn't until RICO 
that we were able to get at them as an organization. The three im- 
provements that it did—first, it focused on the enterprise element 
of the offense. You just don't look at what an isolated crime is. You 
look at the enterprise as a whole. 

Secondly, RICO expanded Federal jurisdiction by incorporating 
State predicates. Prior to RICO, many murders coiild not be pros- 
ecuted federally or State arson offenses or other kinds of activities 
because there wasn't an applicable Federal statute. It then incor- 
porated that as part of RICO. 

Third, it permits you to put different acts that, prior to RICO, 
some courts might have said were separate conspiracies, but under 
RICO the argument is that it is all related to the affairs of the 
same enterprise. Like gambling, gambhng is legalized in most 
States. You get it on a jury, they are not going to be too concerned. 
It is a hard sell on a straight gambling case. 

You put that gambling cfise in the middle of extortion and mur- 
der, and you are able to show the jury that that gambling, that 
money, that is the life blood of the mob. That pays the salaries for 
the soldiers. You can then show how it all hangs together. 
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Until RICO, you could not have done that. After RICO, and it 
has only been since RICO that we have been able to convict the 
leadership of the La Cosa Nostra famihes in every city of the 
United States. In Philadelphia, there is a RICO case in which 
every 3 or 4 years they have been able to dismantle the leadership, 
and the leadership is getting weaker and weaker, particularly oiat- 
side of New York City. RICO has been extremely invaluable. 

Mr. CHABOT. Thank you. 
I jdeld the balance of my time to Mr. Shadegg. 
Mr. McCoLLUM. Mr. Shadegg. 
Mr. SHADEGG. It is very easy to focus on that which separates 

us. I would like to focus on that which perhaps unites us. It seexns 
to me that we are close to a consensus on a couple of points. 

Everybody agrees that if, in fact, violence was involved, RICO 
ought to be used as a tool to punish that conduct. I think we can 
probably find an agreement if there was the threat of violence—ei- 
ther violence itself or the threat of violence to extort—then perhaps 
the RICO law ought to apply. 

What I think we are trying to find here is, some believe, and 1 
think many beheve, that because of the broad definition of extor- 
tion, RICO is now being used to apply to legitimate firee speech pro- 
test which does not involve violence or the threat of violence. And 
what we are trying to do is to rewrite the RICO law so that if you 
have legitimate fi"ee speech conduct which does not involve either 
violence or the threat of violence, should RICO apply. I argue that 
it should not. 

Now, you express concern that taking extortion out of your au- 
thority for use by the Department of Justice in the civil context 
would be a mistake. There is an alternative draft which amends 
the definition of extortion to try to seek a more careful balance. 

My question is, can you envision a way we can rewrite the RICO 
statute so that violence and the threat of violence, the normal ex- 
tortion conduct that we all think about, would still be covered by 
RICO? However, fi-ee speech which does not involve either violence 
or the threat of violence would not subject those expressing their 
free speech rights to the threat of a civil RICO action and the im- 
mense cost that that involves? 

Second, would you join us in helping craft such language or re- 
viewing it and giving it your input? 

Mr. MARINE. A multifaceted response. 
First, I would urge you not to rewrite RICO at all. It has been 

too successful. And I Imow we amend it fi-om time to time and add 
{)redicate acts, but when you start reworking this concept, particu- 
arly when you limit it to violence, the majority of them do not in- 

volve violence. You have embezzlements, substantial bank fi-auds. 
Mr. SHADEGG. We are talking about extortion, violence or the 

threat of violence, which is what you said was the issue in the 
union cases that you talked about, violence or the threat of vio- 
lence. 

Mr. MARINE. I would propose that your concern is not so much 
about RICO. It is, rather, the scope of the underlying predicates. 
So if you are concerned about extortion, I would focus  

Mr. SHADEGG. That is correct. One of the drafts amends the defi- 
nition of the underlying predicate. 
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Mr. MARINE. I would focus only on the offenses giving rise to 
your concern. And, obviously, we would be happy to take a look at 
whatever language is there. I can't conunent on the abstract. We 
would have to do £ui analysis and make an appropriate rec- 
ommendation. 

Mr. SHADEGG. Thank you. 
Mr. McCoLLUM. Mr. Conyers, you are recognized for 5 minutes. 
Mr. CONYERS. Thank you, Mr. Chairman. 
I want to begin by recognizing a lot of my friends here. Professor 

Blakey is always welcome to the Judiciary Committee on both sides 
of the HiU, where he has served with great distinction. 

I want to thank you. Chairman McCollum, for allowing Emily 
Lyons to be a witness here today. 

And I want to appreciate our colleague from Arizona, Mr. Shad- 
egg, who has given a great deal of attention to this subject matter; 
and because of his legal background, I hope that he vnll consider 
joining the Judiciary Committee. We have great need for the kind 
of experience that he brings. 

The bill he introduced last night, though, sort of took us a little 
bit by surprise. We already had two measures on this and they 
were proposals, they were not introduced. He came forward and 
put his in, and I will be interested to talk with him about it in 
terms of how it can be distinguished from the two already pending 
proposals. 

Now, Professor Blakey has received a lot of credit here, and de- 
servedly, because every time somebody praises the RICO statute, 
I think back to the way, and the work that went into the creation 
of this very important civil and criminal remedy, and so I am 
pleased that we are holding this hearing. It is a very important 
hearing. This is a very important set of laws, both civil euid crimi- 
nal. 

To me, the heart of the matter is, what does RICO add to the 
general body of criminal and civil law? It seems to me that unless 
we begin to look at it in that context and then get back to why tak- 
ing extortion out of RICO, or to put it conversely, what is the bene- 
fit that having extortion in the RICO statutes, how does it com- 
mend the prosecution of law in the United States? So I would Uke 
to engage you in a discussion along those lines. 

Mr. MARINE. If I may, I will reiterate some of the points that I 
made earlier. 

RICO has been extremely valuable in attacking organized crime. 
One of the mainstay offenses of organized crime is extortion. Extor- 
tion is a series of events, and it has been part of RICO since its 
inception and ought to remain there because most LCN crew cases 
involves extortion. They collect what is called the juice tax from 
gamblers or drug dealers or whatever. So that is essential. 

Also, extortion of businesses is becoming, unfortunately, a com- 
mon occurrence in emerging Asian organized crime groups. It is ab- 
solutely essential. 

If you just limit it to violence, violent criminals are very smart. 
They will figure out ways to do it indirectly, which I think are al- 
ready presently covered because it extends to not just the use of 
violence.but the fear of economic harm. And that is the way that 
labor unions have extorted businesses, through fear of economic 
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harm, whether it be price fixing or schemes to rig bids, which is 
broader than just violence, and those are very, very serious activi- 
ties that corrupt the core of legitimate business. 

Mr. CoNYERS. Thank you so much, and I want to commend you 
for the job that you are doing over at the Department of Justice. 

Let me just add this comment, Mr. Chairman. Could you just 
briefly reiterate why keeping extortion in the RICO statutes is im- 
portant since the obvious retort is that there is already a law 
against extortion? 

Mr. MARINE. Because then it goes back to our use, in addition 
to the comments that I have just made, the use of civil RICO for 
labor unions. The extortion statute that exists does not, as an iso- 
lated offense, allow for the kind of equitable relief that we can get 
through the use of civil RICO. And since extortion has been a cen- 
tral predicate that we have relied on in our civil RICOs, it would 
seriously undermine our ability to successfully attack the LCN's in- 
fluence and other organized crime functions. It is mainly La Cosa 
Nostra's influence over labor unions and labor-management. 

Mr. CoNYERS. Thank you. 
Mr. McCoLLUM. Thank you. 
Mr. Crekas, you are recognized for 5 minutes. 
Mr. GEKAS. I am glad the gentleman fi*om Michigan is here be- 

cause he had historic recollections of the origins of RICO. I read 
with great interest his arguments at the time that RICO was first 
Eroposed and enacted along with those of Abner Mikva who later 

ecame a Federal judge and then counsel to the White House. 
Both of those foresaw that RICO could reach out into untold ave- 

nues of conduct never contemplated by the racketeering—the Ed- 
ward G. Robinson, James Cagney, Humphrey Bogart, Gfeorge Raft 
type of racketeering into divorce cases, of all things. I repeat, that 
was an anomaly. 

Later, the Sedima case, in which Justice Marshall articulated 
that the Congress should do something to corral the overall impact 
of RICO, apparently has been left unchanged. 

What I want to know first, has the Justice Department ever at- 
tempted to, on its own, heed the warnings of Thurgood Marshall 
in the Sedima case and recommend to the Congress ways and 
means in which RICO could be improved? 

Mr. MARINE. First of all, I am happy to be old enough to remem- 
ber who George Raft was. 

Mr. GEKAS. He was a dancer, too. 
Mr. MARINE. A pretty good one, too. 
Mr. GEKAS. Like I am. 
Mr. MARINE. Yes, over the years we have recommended improve- 

ments to RICO, changing the predicates, expanding it to meet the 
ever-changing nature of organized crime. 

Mr. GEKAS. Expanding it? You say that you are looking at ways 
to expand it? 

Mr. MARINE. YOU said how do we improve it. 
Mr. GEKAS. I meant improvement in the nature of the Thurgood 

Marshall assertion in Sechma in that we ought to be reining it in. 
Mr. MARINE. I think our track record speaks for itself, which is 

that we have carefully internally monitored the use of RICO. We 
review every proposed RICO prosecution. We have had enormous 
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success. We have not had a single case where the courts have 
found that we have violated anyone's first amendment rights. 

I recognize, as we all do, that it has a broad array of predicates 
and that is because the nature of criminality unfortunately is 
broad, and the nature of ever-emerging organized crime groups are 
very broad. We have groups today involved in very sophisticated 
computer fraud. We need the tools to meet the crime, to respond 
to the crime. That is what we are trying to do. 

Mr. GEKAS. I take it that the answer is "no" to my question? 
The question was, did the Justice Department ever take into con- 

sideration the Sedima warnings or suggestions and suggest then to 
the Congress or to the Judiciary Committee in particular any 
changes to follow the lead announced in the Sedima case? The an- 
swer apparently is no? 

Mr. MARINE. I think the answer is, we follow the teachings of 
Sedima. I beUeve your question is trying to say, have you rec- 
ommended limiting RICO? And our answer to that is, no. 

Mr. GEKAS. All right. 
Mr. MARINE. But I disagree with the equation of Umiting it as 

the only definition of improvement. 
Mr. GEKAS. In some ways I would have to say that your appear- 

ance here has become moot if indeed the Shadegg proposal of last 
night is to be placed into the mix of considerations here, because 
the Federal Government's role in advancement of RICO is curtailed 
by that. That is, there is no constriction on the Federal Govern- 
ment if we should adopt the Shadegg principle. 

What bothered me is when you said private individuals, for in- 
stance in union matters, would still be affected if this Shadegg pro- 
posal were made law, even if the Federal Government is no longer 
a part of it. Are you saying that the Federal Govenunent adopts 
a position of an individual plaintiff civilly in a non-Federal Govern- 
ment case in any way and pursues the RICO remedies even where 
the Federal Government is not involved? 

Mr. MARINE. I have not seen the new proposal that you have 
mentioned, and we would want to have time to analyze it. Because 
there are other components of the Department that may have in- 
terest that would be brought to bear. I am interested primarily be- 
cause the proposal that I am responding to would preclude the Fed- 
eral Government from using civil RICO for extortion. 

Mr. GEKAS. What I want to know is, does the Federal Govern- 
ment adopt the position of a private plaintiff in pursuit of RICO? 
I thought that  

Mr. MARINE. What do you mean by adopt? 
Mr. GEKAS. Maybe I am using the wrong word. You said in re- 

sponse to one of the questions, if the Federal Government is no 
longer out, you still oppose this bill because there are private plain- 
tiffs, in like union cases, who could use this extortion predicate in 
pursuit of some of the aims of the union movement or rank and file 
movement. 

What I want to know is, what business is that of the Federal 
Government and why should you still oppose it? 

Mr. MARINE. I would say that other components of the Depart- 
ment would probably have to look at it to see if there is a position 
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on that. Frankly, I shouldn't probably have stated a position ^vith 
respect to that. 

I can see a concern there, but we would have to look at it and 
again get input from other components of the Department as to 
what our position would be. 

Mr. GEKAS. I 3deld back the balance of my non-time. 
Mr. McCoLLUM. Thank you very much. 
Mr. Marine, we thank you very much for being with us here 

today, and thaink you for testifying. 
Mr. McCOLLUM. At this point, we will call oiu- second panel for- 

ward and ask them, as their names are called, to please be seated 
in whatever order the name plates appear. 

Our first witness is G. Robert Blakey. He is the William J. and 
Dorothy O'Neill Professor of Law at the Notre Dame Law School. 
Professor Blakey is considered one of the country's foremost experts 
in the RICO law, having drafted the statute wlule he was the chief 
counsel to the Subconmiittee on Criminal Law and Procedure of the 
Senate Judiciary Committee from 1969 to 1973. 

In the early 1960's, he served as a special attorney in the Orga- 
nized Crime and Racketeering Section of the Justice Department. 
He also served in the House as chief counsel and staff director of 
the House Select Committee on Assassinations, which investigated 
the assassinations of John F. Kennedy and Martin Luther King, Jr. 

He is widely published in a niunber of areas involving criminal 
law and in particular with respect to the RICO statute. He received 
his undergraduate and law degrees both from the University of 
Notre Dame. 

Eugene Volokh is a professor of free speech law and the law of 
government at the UCLA Law School. Before coming to UCLA, he 
clerked for Supreme Court Sandra Day O'Connor and Alex 
Kozinski of the United States Court of Appeals for the 9th Circxiit. 
He has written a number of scholarly articles and newspaper arti- 
cles on free speech, sexual, religious and racial harassment and 
cyberspace law. He received his bachelor's and law degrees from 
UCLA. 

Thomas Brejcha is counsel to Pro-Life Law Center in Chicago, U- 
linois. He was lead counsel to the defendants in the case of NOW 
V. Joseph Scheidler, one of the first cases in which the civil RICO 
provision has been used in pro-life demonstrations. He has prac- 
ticed law for 27 years with several law firms in Chicago, focusing 
on general business litigation. He received his undergraduate de- 
gree fi-om the University of Notre Dame and his law degrees fi"om 
New York University School of Law. 

Jeffrey Kerr is general counsel and director of corporate aiffiairs 
for the People for the Ethical Treatment of Animals. He coordi- 
nated PETA's defense of a RICO lawsuit brought against PETA in 
1997 by a vivisection laboratory. He received his undergraduate de- 
gree from George Mason University and his law degree fi-om the 
University of Virginia. 

Louis Bograd is a senior staff attorney with the Civil Liberties 
Union. He has had extensive experience before the Supreme Court 
and other appellate courts in the area of prosecutory immunity and 
the uses of civil RICO against protestors. He is a graduate of 
Princeton University and the Yale Law School. 
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Mr. McCoLLUM. We want to welcome all of you here today. We 
thank you for taking the time to appear here. Your physical testi- 
mony will be included in the record in its entirety without objec- 
tion, and hearing none it is so ordered. 

Mr. McCoLLUM. I would call on you to each suimmarize your tes- 
timony for us, starting first with Professor Blakey. 

Professor Blakey, you are recognized. 

STATEMENT OF G. ROBERT BLAKEY, ESQ., PROFESSOR OF 
LAW, NOTRE DAME LAW SCHOOL 

Mr. BLAKEY. Thank you. 
My name is G. Robert Blakey. I have a full statement with at- 

tachments, including a draft bill and an analysis of the law of ex- 
tortion. I appreciate your kindness in incorporating it into the 
record as a whole. I would like to skim over the statement. 

Should RICO, the Racketeer Influenced and Corrupt Organiza- 
tions statute, be apphed beyond a John Gotti, the gangster, or 
Charles Keating, the savings-and-Ioan kingpin, to a Mahatma Gan- 
dhi or Dr. Martin Luther King, Jr., or to the SCLC or the NAACP, 
those individuals and organizations that engage in political or so- 
cial protest? 

I thought not when, as counsel to Senator John L. McClellan, 
Democrat of Arkansas, RICO's chief sponsor in the Senate, I helped 
draft the 1970 act. I also advocated as much before the Supreme 
Court in 1994 when I argued on behalf of the respondents in NOW 
V. Scheidler. 

Unforttinately, my arguments failed to persuade the Court. The 
untoward consequences of the Court's Umited decision sure now 
plajring out in Chicago, where a jury just returned a civil verdict 
for approximately $85,000 under RICO against Scheidler and oth- 
ers, a verdict mistakenly applauded in an editorial by the New 
York Times. 

In Now V. Scheidler, Mr. Scheidler was accused of threatening a 
woman by the name of Connor and causing her to give up her job 
as part of a national conspiracy. She worked in the clinic. The two 
abortion clinics sought an injunction, treble damages and attorneys' 
fee, as RICO properly authorizes against mobsters or swindlers or 
abortion terrorists, at least where they do injury to business or 
property. RICO does not, however, authorize recovery for personal 
injury like Nurse Emily Lyons suffered apparently at the hands of 
suspect Eric Rudolph or the security guard, who was killed at the 
same Birmingham clinic bombing. 

The target of the Chicago suit was all persons and organizations 
that demonstrate and allegedly commit acts of trespeiss and vandal- 
ism at clinics. The suit also charged a conspiracy to murder, to kid- 
nap, and to commit arson, charges that the Federal judge in Chi- 
cago was later to dismiss as totally lacking in evidence. 'The clinics 
alleged that the demonstrations constituted Federal and State ex- 
tortion, and violence in connection with it, because they threatened 
the employees, doctors and patients "to give up" participation in or 
having abortions. 

Mr. Chairman, concern with the first amendment is not the spe- 
cial province of Republicans, who are sponsoring this legislation. 
When Senator McClellan proposed RICO in 1969, Senators Phil 
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Hart of Michigan and Edward Kennedy of Massachusetts objected 
to its appHcation beyond organized crime, as did Mr. Conyers. They 
were concerned that the administration of President r&chard M. 
Nixon would improperly use the statute against the demonstrators 
opposed to the Vietnam war. In particular, Kennedy pointed to the 
sit-ins at Army recruiting centers and draft card burnings. The 
American Civil Liberties Union objected, citing the "massive anti- 
war demonstrations at the Pentagon" and "the campus disorders 
which rocked Columbia University," each of which went far beyond 
constitutionally protected conduct. 

The Senators' deep concern was not simply to exclude from RICO 
constitutionally protected conduct, which couldn't be included in 
the bUl in any event. They did not want RICO's severe criminal 
and civil sanctions to be used at all in the context of demonstra- 
tions of any type. They focused on the breadth of the State offenses 
that were then incorporated in the bill's definition of racketeering 
activity, "any act involving danger of violence to life, Umb or prop- 
erty." 

To meet their objections. Senator McClellan told me to strike the 
generic definition and inserted a list of specific offenses. I did what 
I was told. I know my role when I work up here. 

No offense remotely related to trespass, vandaUsm or any other 
aspect of a civil disturbance that might stray beyond constitutional 
limits was on the Ust that I helped draft in the bUl. Extortion was 
included, but its meaning is limited. The definition of extortion, ob- 
tedning property by fear, was first used in Federal law in 1947. It 
was taken from New York law, drafted as part of the Field Code 
of 1865, which was, in turn, taken from the early English common 
law. It emphasized—^from its earliest beginnings—obtaining prop- 
erty from someone—to get—not depriving someone of property—to 
give up. 

That meaning, too, was reflected in well-established New York 
and Federal jurisprudence, of which I was fully aware as a former 
Federal prosecutor and a law professor. I worked in the Depart- 
ment of Justice in the Organized Crime and Racketeering Section 
in the Labor Rights Unit. I know my Hobbs Act jurisprudence, at 
least as it was in 1970. 

My view of extortion is not unique. Professor Craig M. Bradley, 
one of the most respected leading scholars of the first amendment, 
shares it. 

My views on extortion are set out in detail, all of the baroque de- 
tail from its common law history, in the appendix to my statement. 
I asked that it be included in the record, and you have done so. 

Mr. Bradle^s view is set out in his piece in the Supreme Court 
Review 1994 at page 1291-95. 

No knowledgeable statutory drafter in 1969 would have believed 
that "to protest" could be equated "to extort." A world of legal dif- 
ference exists, in short, between an organized crime boss who uses 
a mob-dominated union to throw a picket line around a restaurant, 
to extract an imlawful payoff from a hapless restaurateur, or a vi- 
cious abortion terrorist who savagely bombs a clinic, and a college 
student who sits in a draft board office to protest the Nation's un- 
wise foreign policy, or a Charles Evers who heads a boycott in Clai- 
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blacks in the old South. 

Similarly, such common law offenses as riot, I quote, "an assem- 
blage of three or more persons who do an unlawful act when such 
act is done in a violent or tumultuous manner," or the modem stat- 
utory offense of coercion, that is, "forcing another to act agmnst his 
will were consciously excluded from the list of Federal and State 
offenses to preclude RICO's use against social or political dem- 
onstrations. 

The American Civil Liberties Union acknowledged, in a state- 
ment inserted in the Senate debates after McClellan had me nar- 
row the bill in response to Senators Kennedy's and Hart's sugges- 
tions, with which Senator McClellan was in complete agreement, 
that RICO's provisions had been, quote, "substantially revised so as 
to eliminate most of the previously objectionable features." 

The ACLU continued to oppose the bill on other civil liberties 
grounds, as did Mr. Conyers. Indeed, Mr. Conyers' statement in the 
House Judiciary Committee report does not raise the issue of the 
first amendment and demonstrations because that had been taken 
care of in the Senate. His objections were to its applications beyond 
or^nized crime. 

The union, in short, no longer feared that RICO might be used 
against demonstrations. 

All of us who were closely involved in the drafting of legislation, 
even those who opposed it, believed that, because of the changes 
I made at Senator McClellan's direction, RICO posed no danger to 
demonstrations, even when they exceeded first-amendment-pro- 
tected activity. 

Had anyone suggested that the biU might go that far, say, to ef- 
fect labor strikes, I know what would have happened to it. iTie bill 
would have been referred, not only to the Judiciary Committee, 
where I worked luider Senator McClellan, but to the Labor Com- 
mittee, which would have had joint jurisdiction over it, and it 
would never have seen the light of day. Nor would McClellan have 
sponsored nor, frankly, would I have been involved in drafting it. 

Mr. Scheidler will, of coiu-se, appeal the Chicago verdict attack- 
ing the lower court's unwise expansion of the concept of extortion. 
The Times editorial thought that the jury verdict against Scheidler 
had been "handled with great care." In fact, the jury, contrary to 
the NAACP v. Claiborne, was not required by the judge to act with 
the kind of precision of regulation and to differentiate who did 
what to whom and to segregate the increased securities cost attrib- 
utable to lawful as opposed to unlawful conduct by Scheidler, as 
well as the cost related to murders, kidnapping or arson for which 
Scheidler and the others defendants were not responsible. 

The Scheidler case does not deal with murder. It does not deal 
with arson. It does not deal with bombing. It is an extortion case 
simpUciter. 

Tne jury returned a general lump sum, general verdict, not a 
special verdict, a practice that cannot be squared with the first 
amendment. 

Until the applicabihty of RICO to protests is definitely decided, 
however, this kind of litigation will imconstitutionally chill social 
and political protest of all types. This hearing is not about abortion, 
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pro- or antiabortion. It is about the application of RICO to first 
amendment activities where it spills over beyond protection of first 
amendment. 

Those who love the first amendment, and I do, and the people 
that I know on this committee do as well, and I am looking directly 
at Mr. Conyers, ought not rest so easily at night in hght of what 
now has so wrongfully wrought. The matter before this committee 
should not be made matter of partisan wrangling, and that is what 
I heard this conmiittee begin with. This is antiabortion, pro-life, 
anti-life, £uid off we go. 

Mr. Schumer and Mr. Conyers, I would suggest that what you 
ought to do is turn this bill into a bipartisan effort. Support it on 
first amendment grounds, but insist that it go beyond the current 
drafts that you are looking at. The draft that I have given you in- 
cludes in it a codification and extension of the constitutional protec- 
tions reflected in NAACP v. Claiborne. The three principal applica- 
tions of RICO to abortion clinics have simply ignored these stand- 
ards, and I am referring now to the Northwestern Women's Center 
V. McMonagle in the third circuit, the Palmetto State Medical Cen- 
ter V. Operation Rescue in the fourth circuit, and NOW v. Scheidler. 
Those are three appellate cases that ignore the implications of the 
first amendment in the application of RICO to abortion protest. 

Go beyond just adding the first amendment limitations in and 
end the limitation in RICO "to injury to business or property." In- 
clude imder RICO personal injury, so that it would give to those 
people who are victimized by personal injury a RICO claim for re- 
Uef. Give to future, God forbid, nurses or security guards at cUnics 
or elsewhere a claim for relief under RICO. 

What you have to do is modify, not ehminate, the definition of 
extortion. Separate out extortion from coercion. The problem is ex- 
tortion defined as coercion. Coercion is an interference with auton- 
omy. Extortion classically was a seizing of property. 

I heard the Justice Department's testimony. All of the cases in- 
volving labor unions have involved an effort by the labor union 
being dominated by the mob to obtain property from employers or 
the mob to obtain from union members, not to eliminate it, but to 
obtain from them, the right to exercise the labor union power 
themselves. They are not coercion cases; they are extortion cases. 

Justice has no reason to oppose the kind of change that I sug- 
gested. Get coercion out. It is an extension of the statute beyond 
its original intent, and you can do that by defining extortion and 
defining it properly in civil and criminal cases, aind guarantee 
when the statute is applied even properly to murder, arson and 
kidnapping, it can be done so that the people responsible for the 
crimes, not just demonstrating, be held responsible for only what 
they do, as the Supreme Court indicated in NAACP v. Claiborne. 
That is a bill that is not Democratic. It is not Republican. It is not 
pro or anti-hfe. It is just good common sense and it reflects fidehty 
to the first amendment. 

Thank you, Mr. Chairman. 
Mr. McCOLLUM. Thank you. Professor Bleikey, for that incisive 

presentation. 
[The prepared statement of Mr. Blakey follows;] 
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PREPARED STATEMENT OF G. ROBERT BLAKEY, ESQ., PROFESSOR OF LAW, NOTRE 
DAME LAW SCHOOL 

DISCLOSURE STATEMENT 

Consistent with House Rule XI, I have no disclosure to make of a federal grant, 
contract, or subcontract to me or any entity in connection with my activities at the 
Notre Dfmie Law School. Needless to say, the University of Notre Dame itself may 
be the recipient of unrelated federal grants, contracts or subcontracts of which I am 
unaware. 

SUMMARY 

In 1970, Congress passed the Racketeer Influenced and Corrupt Organization Act. 
The legislative nistory of the Act shows that Congress did not intent that the stat- 
ute be used to chill First Amendment protected activities. Court decisions now ex- 
tend "extortion" within the statute beyond its common law meaning of "to get" to 
mean "to deprive". Those decisions should be reversed. In addition, legislative guide- 
lines need to be set consistent within the First Amendment to assure that any Uti- 
gation brought where First Amendment protected activity is present is tried consist- 
ent with that Amendment. 

STATEMENT 

Should RICO, the federal Racketeer Influenced and Corrupt Organizations Stat- 
ute (18 U.S.C. §1961 et.seq), be applied beyond a John Gotti, the gangster, or 
Charles Keating, the savings-and-loan kingpin, to a Mahatma Gandhi or a Dr. Mar- 
tin Luther King Jr., those who engage in pohtical or social protest? I thought not 
when, as counsel to Sen. John McClellan, D- Ark., RICO's chief sponsor in the Sen- 
ate, I drafted the 1970 act. I also advocated as much before the Supreme Court in 
1994, when I argued in behalf of the respondents in NOW v. Scheidler, 510 U.S. 
249 (1994). My arguments, however, failed to persuade the Court. The untoward 
consequences of the Court's decision are now playing out in Chicago, where a jury 
just returned a civil verdict for $85,926 under RICO against Scheidler and two oth- 
ers, a verdict mistakenly applauded in an editorial by the New York Times on April 
23, 1998, col 1, P.A20. 

On April 11, 1986, three ministers and Joseph Scheidler, a former Benedictine 
monk, went to the Delaware Women's Health Organization in Wilmington, Dela- 
ware, to tell Cathy Connor, its administrator, that they would be demonstratine at 
the clinic the next day. Assuming from her Irish surname that Connor was a fallen 
away Catholic, Scheidler warned her, "Get out of the abortion business. Someday 
you will have to answer to Almighty God, who has a commandment: Thou shall not 
kill.'" To be sure, his comments were a "threat" of sorts, but hardly of this world, 
unless you are prepared to make God a coconspirator in an illicit plot. Following 
the protest, Scheidler was arrested, found guilty of second-degree trespass, not 
guilty of harassment, and was given a small fine, but commended by the iudge for 
his non-violent approach. In the spring of 1987, Connor left her job with the clinic. 
The Chicago verdict is radically rewriting the 1986 result, a rewriting that does not 
bode well for free speech in America. 

Not satisfied with the normal outcome of criminal process, the clinic, along with 
another from Milwaukee and the National Organization for Women, in a strategy 
devised by Ms. Patricia Ireland, then a Miami litigator, filed suit in federal court 
in Chicago, Illinois, under RICO. Scheidler was accused of masterminding a crimi- 
nal conspiracy to shut down all abortion clinics in the United States. In particular, 
Scheidler was accused of threatening Connor and causing her to give up ner job as 
part of that national conspiracy. The two abortion clinics sought an injunction, tre- 
Dle damages and attorneys fees, as RICO properly authorized against mobsters or 
swindlers. The target of the suit: all persons and organizations that demonstrate 
and allegedly commit acts of trespass and vandalism at clinics. (The suit also 
charged a conspiracy to murder, to kidnap, and to commit arson, charts that the 
federal judge in Chicago was to later dismiss as totally lacking in evidence.) The 
clinics alleged that the demonstrations constituted "extortion" because they "threat- 
ened" employees, doctors and patients "^ give up" participating in or having abor- 
tions. 

The District Court dismissed NOWB suit, explaining that "an economic motive 
[had to be charged, that is,] . . . some profit-generating purpose . . . (had to) be 
alleged in order to state a RICO claim.'' 765 F.Supp 937, 941 (N.D.Il. 1991). The 
Seventh Circuit Court of Appeals in Chicago affirmed. 968 F.2d 613 (7th Cir. 1992). 
The Supreme Court granted review and reversed, holding that RICO does not re- 
quire proof that either the racketeering enterprise or the predicate acts of racketeer- 
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ing were motivated by an economic purpose. 510 U.S. 249 (1994). The Court, how- 
ever, declined to address First Amendment issues relating to the proper construc- 
tion of RICO or to consider the scope of "extortion" as applied to demonstrations, 
though I vigorously argued both points. It left those issues until another day. 510 
U.S. at 253 n2 and 262 n6. Sadl^, that day is now upon us. 

Congress enacted RICO as Title DC of the organized Crime Control Act of 1970; 
it was drafted to deal with "enterprise criminality," that is, patterns of specified 
kinds of violence (such as murder, extortion, arson and the like), the provision of 
illegal goods and services (such as gambling, drugs and prostitution), corruption in 
labor or management relations or in federal or state governments, and commercial 
fraud by, through or against various types of hcit or illicit organizations—in the 
"upper-world" or the underworld. On the criminal side, RICO authorizes up to 20 
years' imprisonment—or life imprisonment if death occurs—substantial fines, and 
comprehensive criminal forfeitures; on the civil side, it authorizes governmental in- 
junctive relief, private suits for ii^junctions, treble damages, and attorneys fees. 

At first, the Department of Justice moved slowly to use RICO. Today, it is the 
prosecutor's tool of choice against sophisticated forms of crime. Roughly 39 percent 
of the Department's criminal prosecutions under RICO concern organized crime, 
while 48 percent concern white collar crime. Thirteen percent fall into other cat- 
egories, like terrorist white-hate or anti-Semitic acts. The Department is also using 
civil RICO actions in an effort to break the hold that organized crime has on certain 
unions, including the Teamsters. RICO claims in private civil litigation began ap- 
pearing around 1980; they are now filed at the rate of about 65 per month—out of 
approximately 23,000 civil suits filed monthly in the federal courts. About 60 per- 
cent of these cases are filed in connection with other federal claims in the general 
area of commercial fraud. 

Consistent with its current practice of avoiding broad pronouncements, the Su- 
preme Court's opinion in Scheialer was narrowly focused. Because it concluded that 
KlCO's statutory language was unambiguous, it refused to consider the legislative 
history that might have shed light on whether the law was intended to reach activi- 
ties not economically motivates Had the court followed the approach it followed in 
the year RICO was enacted—by looking to both the text and its legislative context 
to ascertain congressional intent, and writing broadly to explain and give guidance 
in future cases—the decision might well have gone the other way. 

When Sen. McClellan proposed RICO in 1969, Sens. Philip Hart, D-Mich., and Ed- 
ward Kennedy, D-Mass., objected to its application "beyond organized crime." They 
were concerned that the administration of President Richard M. Nixon would im- 
properlv use the statute against the demonstrators opposed to the Vietnam War. In 
particular, Kennedy pointed to the sit-ins at Army recruiting centers and draft-card 
Dumings. The American Civil Liberties Union, too, objected, citing the "massive 
anti-war demonstrators at the Pentagon" and "the campus disorders which rocked 
Columbia University," each of which went far bevond constitutionally protected con- 
duct. The senators deep concern was not simply to exclude from RICO constitu- 
tionally protected conduct, that could not be included in the bill in any event: They 
did not want RICO's severe criminal and civil sanctions to be used at aU in the con- 
text of demonstrations—of any type. They focused on the breadth of state offenses 
that were then incorporated into the bill's definition of racketeering activity: "any 
act involving the danger of violence to life, Umb, or property." 

To meet uieir objections, McClellan told me to strike the generic definition and 
inserted a list of specific offenses. I did what I was told. No offense remotely related 
to trespass, vandalism or any other aspect of a civil disturbance that might stray 
beyond constitution limits was on the list that I drafted in the bill. "Extortion" was 
included, but its meaning is limited; the definition of "extortion"—"obtaining prop- 
erty by fear"—was first used in federal law in 1947; it was taken from New York 
law, drafted as part of the Field Code of 1865, which was, in turn, taken from the 
early English common law; it emphasized—from its earUest beginnings—"obtaining" 
property fh)m someone ("to get"), not "depriving" someone of property ("to gfive up ). 
That meaning, too, was reflected in well-established New York and federal jurispru- 
dence, of which I was fully aware as a former criminal law professor and federal 
prosecutor in the Kennedy Administration. I knew what I was doing. My view of 
extortion", moreover, is not unique to me. See Craig M. Bradley, Now v SchieidUr: 

RICO meets the First Amendment, Supreme Court Review 1994 129 (1995). 
No knowledgeable statutory drafter in 1969 would have believed that "^ protest" 

could be equated with "to extort." A world of legal difference exists, in short, be- 
tween an organized-crime boss who uses a mob-oominated union to throw a picket 
line around a restaurant to extract an unlawful payoff from a hapless restaurateur 
and a coUe^e student who sits in a draft board office to protest the nation's unwise 
foreign policy. Similarly, such common-law offenses as "riot" ("an assemblage of 
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three or more persons to do an unlawful act, when such act is done in a violent or 
tumultuous manner") and the modem statutory offense of "coercion" ("forcing an- 
other to act against his or her will") were consciously excluded from the list of fed- 
eral and state offenses to preclude any possibility that RICO might be used against 
social or political demonstrations. 

The ACLU acknowledged in a statement inserted in the Senate debates after 
McCleUan had me narrow the bill to respond to Kennedy's objections, with which 
he was in complete agreement, that RICO's provisions had been "substantially re- 
vised so as to eliminate most of the previously objectionable features." While the 
ACLU continued to oppose the bill on other civil-liberties grounds, the Union no 
longer feared that RICO might be used against demonstrators. All of us who were 
closely involved in drafting the legislation—even those opposing it—believed that 
because of the changes I made at McClellan's directions, RICO posed no danger to 
demonstrators, even when they exceeded First Amendment-protected activity. Had 
anyone suggested that the bill might go that far—say even to affect labor union 
strrkes—I know what would have happened to it; the bill would have been referred, 
not only to the Judiciary Committee, where I worked under McClellan, but also to 
the Labor Committee, and it would have never seen the light of the day. Nor would 
McClellan have sponsored it. Nor would I have drafted it. 

Scheidler will, of course, appeal the Chicago verdict, attacking the lower courte 
unwise expansion of the concept of "extortion." The Times' editorial thought that the 
jury verdict against Scheidler had been handled "with great care." In fact, the jury, 
contrary to NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982), was not re- 
quired by the judge to differentiate increased security costs attributable to lawful 
as opposed to unlawful conduct by Scheidler as well as costs related to murders, kid- 
naping, or arson for which Scheidler was not responsible. The jury returned a lump 
sum—a practice that cannot be squared with The First Amendment. Until the appli- 
cability of RICO to protests is definitively decided, however, this kind of litigation 
will unconstitutionally chill political and social protests, of all types, not just anti- 
abortion demonstrations. The jury's verdict establishes no bright line for distin- 
guishing when "protected picketing" crosses over into "unprotected pushing" or "pro- 
tected yelling" turns into "unprotected threats." Obviously, few who desire to bring 
about meaningful social or poUtical change will lightly risk their jobs, homes or 
pocketbooks to join a group of protesters if they may be named in a RICO suit based 
on "extortion", forced to submit to extensive civil discovery, and have to pay the 
huge attorneys fees and coste generated by aggressive litigators. Even if the protest- 
ers ultimately win, as they ought, the stokes are too high; given the vagaries of 
modem litigation, they might lose. Such a weapon of terror against First Amend- 
ment freedoms was not what I was told to design when I was counsel to McClellan. 
Had I been, I would have refused. It is a legal outrage that at the behest of NOW 
that the federal judiciary is rewriting RICO in a fashion that the Congress, after 
careful consideration, specifically refused in 1970. 

Those who love the First Amendment ought not rest so easily at night in Ught 
of what NOW has so wrongly wrought. Updated April 20, 1998 
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Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 
SECTION I. SHORT TITLE. 

Thus Act may be cited as the "First Amendment Freedoms Act of 1998." 
SEC. 2. RICO AMENDMENTS. 
Section 1961 of title 18, United States Code, is amended— 

(1) by striking in paragraph (1) (A) "or threat involving and inserting in lieu 
theirof "constituting a conspiracy', an endeavor, or the commission or and 

(2) by adding immediately before the ";" at the end there of the following— 
"provided that, as incorporated herein, in paragraph (A) and in paragraph (B), 

sections 1951, 1952, 1956 and 1957 of 18, United States Code, 'extortion' is Umited, 
in addition to any element otherwise required by law, to the trespatory taking of 
property (tangible or intangible) of another, either for oneself or another". 
SEC. 3. FIRST AMENDMENT DEMONSTRATIONS; PLEADING, DISCOV- 

ERY; EVIDENCE; APPEALS. 
(a) Rule 9 of the Federal Rules of Civil Procedure is amended by adding at the 

end there of— 
"(i) Constitutionally Protected Conduct. In any dvil action or proceeding in- 

volving conduct that includes the protected exercise of freedom of religion, 
speech, press, peaceable assembly, or petition of government for redress of 
grievance, any averment of unprotected conduct of any natural person, its proxi- 
mate consequences, the association, if any, of any natural person with smother, 
the xmlawful objective, if any, of the association, the state of mind of any natu- 
ral person with regard to an unlawful objective of the association, tmd the evi- 
dence on which the averment of state of mind is based shall be stated, insofar 
as practicable, with particularity." 

(b) Rule 26 of the Federal Rules of Civil Procedure is amended by adding at the 
end thereof— 

"(h) Discovery may not be obtained that unduly interferes with the pro- 
tected exercise of freedom of religion, speech, press, or peaceable assembly, or 
petition of government for redress of grievance. 

(c) Rule 403 of the Federal Rules of Evidence is amended by— 
(1) inserting before "Although"— 

"(a)", and 
(2) adding at the end thereof— 

"(b) Evidence may not be admitted that would unduly interfere with or 
unduly put in issue the protected exercise of freedom of religion, speech, 
press, or peaceable assembly, or petition of government for redress of griev- 
ance.". 

(d) Section 1292(a) of title 28, United States Code, is amended— 
(1) by striking the "." at the end of paragraph (3) and inserting— 

";", and 
(2) by adding after paragraph (3) the following— 

(4) Interlocutory orders of the district courts of the United States 
f ranting or enforcing discovery or admitting evidence that is claimed to un- 

uly interfere with or unduly put in issue the protected exercise of freedom 
of religion, speech, press, or peaceable assembly, or petition of government 
for redress of grievance.". 

SEC.  4  FIRST  AMENDMENT  DEMONSTRATIONS;  LIABIUTY  LIMITA- 
TIONS. 

(a) Part VI. Particular Proceedings of title 28, United States Code, is amended by 
inserting at the end thereof the following new chapter— 

"Chapter 181. First Amendment Demonstrations and Related Litigation 
Limitations. 

"Section 4001. First Amendment Demonstrations and Related Litigation. 
"§4001. First Amendment Demonstrations and Related Litigation. 

(a) In any civil action or proceeding that involves conduct consisting of 
the protected exercise of freedom of religion, speech, press, or peaceable as- 
sembly, or petition of government for redress of grievance— 
"(1) no natural person may be held liable in damages or for other relief— 

"(i) for the consequences of his protected conduct, or 
"(ii) for the consequences of his unprotected conduct, 

except for those consequences established by clear and convincing evidence to 
be proximately caused by his unprotected conduct, 

"(2) no natural person may De held liable in damages or for other relief be- 
cause of his associations with another where another engages in unlawfrtl con- 
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duct, unless it is established by clear and convincing evidence that the natural 
person intended, through his associations with the other proximately to cause 
or further the unlawful conduct; 

"(3) no natural person may be held liable in damages or for other relief 
based on the conduct of another, unless the fact finder fuids by clear and con- 
vincing evidence that the natural person authorized, requested, commanded, 
ratified, or recklessly tolerated the unlawful conduct of the other; 

"(4) no natural person may be held liable in damages or for other relief, un- 
less the fact finder makes particularized findings sufGcient to permit full and 
complete review of the record, if any, of the conduct of the natural person; and 

(5) notwithstanding any other provision of law authorizing the recovery of 
costs, including attorney fees, the court may not award costs, including attorney 
fees, if such award would be ui\just because of special circumstances, including 
the relevant disparate economic position of the parties or the disproportionate 
amount of the costs, including attorney fees, to the nature of the damage or 
other relief obtained. 

(b) For the purpose of this section, a natural person acts recklessly 
when he consciously disregfu-ds a substantial and uqjustifiable risk, where 
his conduct is a gross deviation from the standard of conduct that a law- 
abiding natural person would observe in the situation of the natural per- 
son.". 

(2) The Table of Chapter Headings and the beginning of title 28, United States 
Code, is amended by inserting immediately after the entry for chapter 181 the fol- 
lowing— 

"181. First Amendment Demonstrations and Related Litigation." 
SEC. 6. SEPARABIUTV. 

If the provisions of any part of this Act, or the application thereof, to any person 
or circumstances be held invalid, the provisions of the other parts and their applica- 
tion to other persons or circumstances shall not be affected thereby. 
SEC. 5 EFFECTIVE DATE. 

(a) Except as provided in subsections (b) and (c) of this section, this Act shall be 
effective on enactment. 

(b) The amendments made to Section 1961 of title 18, United States Code, insofar 
as they are incorporated into Section 1963 of title 18, United States Code, shall not 
be applicable conduct engaged in prior to the effective date of this Act. 

(c) The amendments made to Section 1961 of Title 18, United States code, insofar 
as they are incorporated into Section 1964 of title 18, United States Code shall be 
applicable to conduct prior to and after the effective date of this Act unless such 
prior conduct has been the subject of a final judgment by a court of competent juris- 
diction, where adl avenues of appellate review have been fully exhausted. 

COMMENT ON THE FIRST AMENDMENT FREEDOMS ACT OF 1998 

Section 1. creates a short title. 
Section 2. amends RICO (18 U.S.C. §1961 et. seq.) to clarify the scope of "extor- 

tion" in the state euid federal offenses incorporated as "racketeering activity" under 
18 U.S.C. § 1961. Decisions of federal courts have conflated the common law offense 
of "extortion" ("obtaining property by fear"), an offense, like larceny and robbery, 
that focuses on the protection of property, and requires a trespatory taking, with 
the modem statutory offense of "coercion" ("forcing a person to act against his or 
her will"), an offense that focuses on the protection of autonomy, and does not re- 
quire a trespatory taking, by interpreting "to obtain" to mesm "to deprive". 

This construction makes possible the improper use of RICO ajgainst social and po- 
litical demonstrations, where they, in fact, exceed constitutional protections by 
minor acts of trespass or vandalism, or petty assault. See, e.g., Northeastern Wom- 
en's Center v. McMonagle. 868 F.2d 1342, 1349-50 (3rd Cir.), cert, denied, 493 U.S. 
901 (1989); National Organization For Women, Inc. et. al. v. Joseph M. Scheidler, 
1997 U.S. Dist. Lexis 14854 *55-67 (N.D. 111. 1997). This result is contrary to the 
carefully crafted compromises that were embodied in RICO in 1970 by the Congress. 
See generally 33 Am. Crim. L. Rev. 1657-1675 (Appendix H (Extortion) (tracing the 
legislative history of the Act and its constitutional and common law background). 
Section 2 restores the law to its common law scope before these innovative views 
were adopted. 

Section 3 reauires particularity of pleading, limits discovery, circumscribes the ad- 
mission of evidence, and provides for interlocutory appeal when First Amendments 
freedoms are enmeshed in litigation. 
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Section 4. codifies and extends the First Amendment limitations reflected in 
NAACP V. Claibome 458 U.S. 886. 918-21 (1981) (any group sued and each individ- 
ual member of it must be shown to possess a purpose to engage in unlawful activity, 
not engage in lawful activity, and only those damages that are prosdmately caused 
by the unlawful conduct, not the lawful conduct, may be remeoied); it also raises 
the burden of persuasion in such matters from preponderance to clear and convinc- 
ing evidence and limits the recovery of attorneys tees that would be uiyust in the 
circumstances. 

Section 5. provides for separability. 
Section 6 provides that the effective date is on enactment. The provisions that 

amend RICO, however, are, while limited for criminal purposes to conduct after the 
effective date, apply for civil purposes to conduct before the effective date that is not 
yet the subject of a final judgment on which all avenues of appellate review have 
been exhausted. 

Congress is, of course, free, consistent with Due Process, to modiiy statutorily cre- 
ated rights imposing liability by extinguishing that liability, even after conduct in 
violation of that standard has occurred, particularly where the legislation is curative 
of judicial interpretation of congressional intent. See, e.g., Battaglia v. General Mo- 
tors Corp., 169 F.2d 254, 259 (2nd Cir. 1948) (upholding the Portal-to-Portal Act of 
1947, which curtailed the scope of liability unexpected by imposed under the Fair 
Labor Standards Act in Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680 (1946)), 
cert, denied, 335 U.S. 887 (1948) (collecting Supreme Court decisions). Accord, 
Hammong v. United States, 786 F.2d 8, 10-12 (1st Cir. 1986) (upholding 42 U.S.C. 
§2212, wnich curteiiled pending and future common law and state statutory claims 
for radiation iqjury.) (collecting Supreme Coxirt decisions) The cases upholding such 
legislation are legion. 

AMERICAN 
CRIMINAL 

LAW REVIEW 

VOLUME 33 SPECIAL EDITION 1996 NUMBER 5 

254 ANNIVERSARY ISSUE 
RmzcnoNS os Jtsva K EKOT Jt Yovnc: In MEANINC AND IMTACT OK ' 

SUBSTAK-nVI, ACCZSSORY. AjDINC ABCniNC AND CONSFOtACY LIABILITY 
UKPERRXX) G. Rpbtn Blakty end Kevin p. Rodiy   1345 

Gte u 33 Am. Ciim. L Rev. (1996) 



199Q REFUcnoNS ON/tevE5 K Awrr iiME> KKMS 16S7 

APPENDIX H (EXTORTION) 

b) NOW V. Scheidler,* respondents laised two issues: (1) tbe scope of "enter- 
prise" in RICO beyond "economic motive" and (2) ihe scope of the Hobbs Act* 
"extortion" beyond "obtaining property." Tbe Court did not reacb the Hobbs Act 
issue, and it expressed "no opinion upon it"' A series of courts of appeals 
decisions, however, extends "extortion" in the Hobbs Act beyond its common law 
roots of obtaining property* In brief, that extension conflates "extortion" (obtain- 
ing property for self or another) with "coercion" (requiring anodier to do or not do 
something). Extonion protects property; coercion protects autonomy. While die 
concepts may overlap, they are distinguishable; and the distinction animates 
general crimirtal jurisprudence. That extension is also commonly reflected in dicta 
in odier Hobbs Act decisions.* Tbe extension b mijustifled and unjustifiable. It 
raises significant implications for litigation involving Fiist Amendnwnt activities 
and commercial relations. It is inconsistent with principles of statutory construc- 
tion, including the plain meaning rule, the rule for construing legislative text 
bmrowed from another jurisdiction, the rule for interpreting common terms, the 
rule of lenity, and Fust Amendment considerations. 

1. Text of Hobbs Aa: Titie 18 U.S.C S 19Sl(a) (1994). in relevant part, 
provides: "(a) Whoever obstructs.... by... extorticm or attenq>ts or conspires so 
to do,... shall be imprisoned not more tiian twenty years, or both." 

Tjtle 18 U.S.C. § 1951(b)(2) (1994), in relevant part, provides: "The tenn 
"extortion" means die obtaining of property from another, with his consent, 
induced by wrongful use of actual or threatened force, violence, or fiear, or under 
color of official right" 

2. Plain Meaning: Statutory interpretation begins with text.* Words are to be 
given their ordinary meaning.^ Tbe ordinaiy meaning of "obtaining.. .from" is 

1. U4S.a79«(l994X 
2. II VS.C. 119SI(lX19M). 
3. ii4S.auaoi-oi 
4. Ubead V. Welth. 53 FJd 42S, 43t ik.6 (In Or. 199S) (ciliii{ tforthwttt Mwifli Cmin he); NOW V. 

Scheidler. MS tM 612. (29-30 0.17 (7lti Ck 1992) qlT'l on other tmmb. 114 S. Ct 798 (1994), NonliWEK 
WBIBU'I CeOCT. be. v. McMooaslc. Ki F2i 1342.13^0 (3nl Ck). crn. dmitd. 493 VS. 90) (1989). One of 
our nemka (Blakey) «u < ooiinid ftv puUooen « etniofsi b Atankeaif Mmn CoMr lad icspoadenn io 
NOW. 

5. Aa. <.f.. Uaiied Swet V. Slillo, 37 FJd 553. S59 (Ttt Or. I99S) r(A)B cjncrtiaajit ca vuUic Ihe Hobbt 
Act wilhoot exn MCUOI or icoeivi&g aatty or myifaiiii tiM. A lou lo, or inmfaeuue with die ai|hu of, Ac 
victim i< eD diat i> repaired") (doai Uniud Suics T. Lewie, 797 FJd 35t, 364 (7A Cb. I9S6) (eimiipml 
atacnoa:cxtanioa illusniioa ia«olviB(de<trucuoft. wx obuioiiit).c«n. i»iud.479U.S. 1093 (19S7))): Uaiied 
Sten V. FfUicr. 3«0 F.2d n4. SS7 Sdi C3J. 1977) (Mumpiad cuoraoo; invtiBtaof tuoRioe said to be ~lou lo 
noiiii") an JtiUdil 433 U.S. 968 (1978): Utdted Sam v. Hyde, 44( FJd IIS. 143 (Slh Ci£ 1971) (cxunioB: 
nock told ID Itaird pony: ^viaien of «U0Ri<n nid lo b* "Ion >o victim." aoi nhnioii papeaMor or Ihird 
liuty) cm dtnud. 404 U.S. I0» (1972). 

6. UaiicdSiait<v.TMnB.432U.S.576.}M(19tl). 
7. RimcUov.lAilMdSane.464U.S. 16.32(19(3). 
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"gee"* Its principal usage in the English language is to "conae into possession or 
enjoyment of [son^thing].. Jo acquire [or] get"' 'Obtaining.. Ana" is not synony- 
mous with''to pen widi,''«ticfa ineans "to let go, give up [or] sunendei:'''° 

3. Text Borrowed by Legistanm: When a legislature borrows language of a 
itatute from the jurisprudence of another jurisdiction, the language must be 
construed in the sense in which the other jurisdiction osed it" 

The Hobbs Act todc its definition of "extortion" from New Yoric law." New 
Vnk law was codified in die Field Code of 186S, which defined extoition as "[t]he 
obuuning cf property from another, with his conseiit. induced by a wrongful use of 
force or fear, or under color of official right" " In die commentary to Cbapltt IV 
i S84 (larceny), the Field Code Commissioners observed: 

Four of the crimes affecting pnpeny require to be somewhat carefully 
distinguished: robbery, larceoy, exunion. and embezzlement ...All four 
incbtdt the ervrmal acquisition <tf At property i^ another.... la extortioD, 
diere is again a taking Thus extortion panakes is an inferior degree of the 
nature of lobbeiy, and embezzlement shares that of larceny.'^ 

New Yoilc jmispnideoce tequires a "taking" for extoitioiL"" "Depriving" 

a IOTiaOgoaM>ENeumI>cnaNA«Y<6».7D(3d(119S3). 
9. M 
la IITttOxr<a*oEMcusiI>icnoNMiY2e2(2ded.I9l3). 
11. 5K.«.|..MeinpolitinlUtCb. *.MiicR,121UJ.SJS,S72(ltS7)(*'eaa«ruediD<IieieiKiB«<iictitbe]p 

v(n ladutniod u ifac time at ibai rttua fm wtakb Aey were nkeii"): Wiilii v. EastEn Thm A Bankioi Co^ 
I69U.S. 29S.307-0C (IIS7) (noe). 

tl Evus V. Umied Suio. 112 S. O. INI, Vttt •.». IM? (1992): Uailtd Sates v. Enmoot. 410115.396. 
406 n.\i (1973). Ttit twitfnat tegiilMiv* mumuh «c My icviewed in UnOtdSmui K Mazsit, S2t FM 639, 
ajl.S} (3R1 Cir.) <CO)iiau. J. ia diucM). c*n. AuM. 423 VS. 1014 (197S). 

13. HmtCoeeontSTAi»e>N«wYeMcllaictTM>Ce»gijTtitTtiECn»»<iim»iHuerwCoBt|6l3 
pJ20(lt6S)<CBphui( iddtd). 

14. U |SI4ii210.II<CD|ibMUiddeil). 
Ij. £nwoiw.4IOl).S.«406a.l6(aderNtwyuIiw, "coolioaiiqiiintutelcailootoBieiBwhichn 

Jwtiec ari tquiiy lb* pany ii BM antiilad 10 i«c«in~; (eeiacd anil be *ieaiiMd by te piopoM of atMsuRf a 
AuadWim^lr''web at *YKaiv(iB|] t paysff**) (earhatii iddKl: quoiiat (Dd cliia( New Yodi cases). Src, <L(., 
Hofit y. Wbaley, 6 Caw. 661, <£3 (N.y. 1127) ("(alnpniaa ... alfaitas dH taking oCaoaey" wiA comipi 
taea) (died ia comamay la fWd CBdc af IS«5 f eu (anonkai)); Paoplc v. Ryaa. 232 N.Y. 234.133.133 
HE. 372. S73 (1921) (blackmail prawu«icB) (aa iami "^ axtan'* laqain* aa aoeoapaayiat iaitM ID "pia 
•eaey ar preftny "; tm» tarn ta a^aw a baiiaeii ia JawBcil); Nejite y. SqidUaate. 11 Mlic. 2d 361.364. 
USN.Y5Jd337.361 (Sup.CL 19S9)('lolbtaiaiaierrnp(fiyft«Bm«ber'bBpoftia«OBlylhaihe ti«cup 
aoaadiiaa bsl *ai Aa ataiacr laeeiva HMbJai"). Cmfiut Faepia v. Onflb. 2 Bob 427.430 (N.Y 1148) 
riaaai loatlBfr ianqaaiad. u k a rabfaafy-qrpa oOata, ID BMB nocbtiiB tat wUeb is justict and eqaily tfK 
paqr ii Boi aatided •> laealn.'dm te, "teTl faua'-)^ wM raopia «: Bareaden. 61 Huai 371.375-76 (N.Y 
1191) 133 N.% 649.63144 (1192) (-AieoanoB law. ainigB.. .wwdaaasd Mbate liUai efaeaey.... iAi 
•0dUad.ilIag«piBMttaliti>i«iaBapinMi0bbBnr....'l.MvVanaiWr|nN«4k. 133 N.Y 649 (1192). 
Olltfonia aaonioB law k alM derived tern *e Raid Code. Stellar «——•"• appcv ia te nwirrniT TO 
nBtauLOoMor 1170^ Gkapiar VI. 1371 (aabaataMK). Eaoitiaoie dafinod ia 13S3: ia ooasaaatay. as IB 
da Held Code iBNaw Kbrtt. benai maaaead »137L SM aba Feopie V. Aadawn. 93 Ctl. 406.413-16.211 
P.2S7.361-62(1922) (*c MUBI la rabban'end enanka diaiaiilibad): Ftapla V. rack. 43 CaL 631.639^ Its 
K lai. I*l-t3 (1919) (da Mfciaf ia latbary aad cuoniaB dianfaUed). 
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another of property is not "extottion.'"nut, too. is how the Hobbs Act should be 
read. 

4. Definition of Extortion at Common Law and in Modem Statutes: A "statu- 
tory tarn is genenlly presumed to have its conunon law meaning."''That rule is 
followed unless the term is obsolete, or inconsistent with the statute's purpose." 
The rule informs the Supreme Couru reading of "extortion" in the Hobbs Act'* 

a. Common Law "Extortion ": While the common law definition of "extoraon" 
varies from treatise to treatise, "extortion" was a property offense. Blackstone'* 
described extortion as: 

•a abuse of public justice which consists in an oflScer't unlawfully ttddng, by 
colour of bis o£5ce, from any ntan, any money or thing cf value, thai is not due 
to him. or ntore than is due or before it is due.^ 

Another influential treatise writer, Lord Coke, observed: 

(e]xtonion, in its proper sense, is a great mispiision, by wresting or unlawfully 
taking by any officer, by colour of his office, any money or valuable thing.., 
either that is not due, or more than is due, or before it be due... .^* 

Hawkins, too, took a similar stand: 

extortion in a huge sense signifies any oppression under colour of right: but 
that in a strict sense, it signifies the latjng ^money by any officer, by colour of 
his office, either where none at all is due, or not so much is due, or ^i^iere it is 
not yet due." 

Unquestionably, fte common law definition of extortion required the acquisition 
of property, a "taking," not a "depriving." 

b. Statutory "Extortion:" 

16. Ikylor V. UaiHd Snan. 4»S U.S. S7S, S92 0990) Ctaq^T. tWnd Satn «IWcy. 352 U5.407,711 
(I9S7) ('•neil-'): MoriucM *. Uoiad SIMM. 942 U5. 246.263 (19S2) r^itan Cauptu tanowi MB of 
•n. Jt It pncuBiibljr kae*^ aid idoptt the danr sT Man AM «ai aaelMd M wcfc boooarcd •ad''). 

IT nylor 493 VS. at 394 (dlii« Pnte «. Uiittd StMct, 4«4 VS. ST. 45 (1979) (i I (;.S.C I 1952 
nnOfrr-yi Vitod SUM «. NvdtOo. 993 VS. 216.21946 (1969) (II VS.C I 1932 Vatmioa')^ BcO y. 
Wm Sato. 462 U.S. S36.3«2 (1913) (IS VS-C i 2113 ("niitey'O)- 

IS. Aou. 112S.a 11*1.in5-a9(qiioiii««««UMtt.)42U.S.«263). 
19. "Ike deSaitiea of EOOBIIOB kw cxuRioa *• •ilMn oa dM HoWt Ad BM fiaqomdy ete it 

MlMitiaet%...'baaUMatita.7hiEUttnDiitinahmMummBr»tiymiBi»nlaH;fivm*tCcmmom 
tflw W *r H«M»kt. 33IKXA1. RcT. I IS. S62 (I9U). 

2a 4 W)uMMBtAC»raMC.Oa»MwrAiau 141 (1769) («•!*•» idM). CM inrir««-SH.(.«.,Ra«. 
BvdW. [1792] 1 Ld. Riym. 149. Ua 91 Ba|. Kep 996.997 (H it Ml ** iqi«y 10-ftM libtny M idl Ihdr wva 
h ifec ^rtat" ar "*i anonivt wwacat.. fdat] a.... *t aOoM. boi (he taUai... ."X 

21. 3BowAiu>CMg.nMrlwnnni5a40-T>flBi«««d.na6)C|*iitnddtd). 
22. WUiAM HAwno. A ThaAiw or nc Fu*n OF nc CMWN 316 (6«h id. ITiS) dmtlmti* (ddid). 

^^^w*i»^tdl<toido»ofalMortic^^»ltcil^d.p^^lMA«^hao1»id^^leChlwalB^litO•^^llill•,M^^ 
Btcaa in A New AhidfOMai tf At Lnr, WaUm Rand ii A IktMite on Qiam od Mlidtntnnn. mi 
Ftueii Wbuwa ia lai iaihmtiil AaericM BMiic, A IMii a d» CMatad Uw.** Undpti. avM AMMBoc H 
•e* 19 «165 (fDetmii aodnd). 
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Appropriately, the Model Penal Code, promulgated in 1962, maintains the 
distiiiction between the (originally common-law) crime of "extortion" and the 
(originally statutory) crime of "coercion." Section 212.5 "prohibits specified 
categories of threats made with the purpose of unlawfully restricting another's 
fivedom tf action to his detriment"^ Section 223.4, however, "deals with 
•ituations where threat... is die method employed to deprive the victim of his 
property."** The obtaining of property distinguishes extortion from coercion as 
coodon involves the restriction of ancMber's freedom of action by thieaL 

Many states follow the Model Penal Code and distinguish "extortion" and 
"coercion" by categorizing them as sqMrate statutory offenses." A second group 
of states recognize only die crime of "extortion," not "coercion."^ Other states 
combine the two offenses under one heading." "The distinction is not trivial:.. Jt 
is of the essence of extortion—not only in New York law, but more importantly, in 
the law generally—that one compel another to surrender property."^ In htitt, 
"coercion" was unknown to the coimnon law." Since the Model Penal Code, 
moreover, the distinction between "extortion," a common law offense, and 

Z3. MODB. PWAL COMMvCoMOMrAW 12I3J H 364 (1980) (raphuh *dMX 
24. Jd 1223.4it201 (Mlfbidlldd^. 
23. AiA. COK H llA-l-13.13A4-2S (19S2>; AlARA STAT. H IU1.S20, lUlSX (19(9): AUL OOH 

ANN. H 3-36-103(1)0). 5-l}^0S (MkUe 1917 * Sapf. 1991); Coua lUv. STAT. Am. t IS-J-JtH (ceacion 
kbtOoi euoRiOB). | ll-MOl (eouoiidtiid dKft) (Wnt 1990); OB. OOM AMN. m II. i) M. 791 (Sitpp. 
1992); Mns. COM AMN. I 97.341 (cxioroM UieUed robbery). | 97-347 (ooaciaa libelled wliiecippini) 
(l973):MoHT.CoceAW<. IM3-6-30U2).4S-S-203 (1991); NEV. REV. STAT.Atm. 11203.320.207.190(Michk 
1992): NJ. STAT. Ann. It 2CJO-3. 2C:13-S (Wstl 1982); N.Y. PENAL U« II liiJCaOm (KkKiooey 19t«). 
133.60 (McKinaey 1917). NJ> CCKT COM i| 12.1-23-02(2). tZl-17-06 (1913); Owo iUv. Coct ANN. 

H »0S.I1.2903.12 (Aadenoo 1993), On. Riv. STAT. || 164.073,163.273 (1990); II PA. Ca!«t. STAT. AIM 

II39Z). 2906 (PiDdM 1913): WABI. Kiv. Con ANN. }| 9AJ6.110.9AJ6.070 (19n). 
26. AMZ. REV. STAT. Am I 13-1104 (19S9): C:AL. PENAL COOC | 318 (1988): Cow. Cct STAT. ANN. 

|33K119(S) (Wot Siipp. 1993); OA.C0OE ANN! 164-16(1992): IDAHO CGWI 18-2403(2XeX19r):lLl. ANN. 

STAT. ch. 38, pm. 16-l(iX3XSmiih-Hiinl Supp 1992); IND. Ccoe ANN. |{ 35-43-2-1. 3S-t3-4-l(bX7) * 
35-43-4-2 (Bunu Sspp. 1992); low* Con ANN. | 711.4 (Wed 1979); KY. REV. STAT. ANN. | 3U.080 (Btldwin 
19(4 ASopp 1992); U. RIV. STAT. ANN. 114:66 (Weti 1986); ME. REV. STAT. ANN. liL 17-A1153 (I9U); MD. 

Owt. Uw CkM AMI I362B (1992);Mo. ANN. STAT. 137a030(>teBao Supp. 1993); Nn. REV. STAT. 12S-3I3 
(I9«9): NJl Rev. STAI. ANN. 1637 J (19*6): N.C OCN. STAT. 114-118.4 (1986); S£. Cow ANN. 116-17-640 
(Uw. 0»«p. 1983): SJ>. CconDUwi Am. 122-30A-4 (1988): Ttot PENAL Coot ANN. | 31.(0 («%n 19S9); 
UTAMOOOC ANN. 1764-406 (1990): VA. COM ANN. 118.2-39(1988): W.VA.O0K|61-2-13(1992). 

27. S« FU. STAT. AW. II36AS (Wbtt 1976): HAW. REV. STAT. 1707-764 (1981): MASS. OCN. Uw> ANN. cfa. 
363,123 (Wta 1990); MK3I. Ca>v. Uws AMN. 1730 J13 (WM 1991); MINK. STAT. ANN. 1609 J7 (Vfati 1987): 
MM. STAT. AN*. | 30-16-9 (1984); RJ. (kH. Uws | II-42-2 (Sopp. 1992): Ttow. CooE A.VN | 39-14-112 
(1991); VT. STAT. ANN. Ih. 13.11701 (Supp. 1992): Wts. STAT. ANN. | 943 JO (Wtn 19(2); Wva STAT. | 6-2-403 
(t9a8X a. KAN. STAT. AIM H 21.3701(e) (Ml by turn). 21-342S (mRte ad coonion Bfedv) (19IS): OKIA. 

STAT.AiKriL21.H 1411 (sottQBX l4U(oaMEta ad aankBc«Mlw«iiikrblKiind) (Wat 19(3). 
21. Uaiwd Staia T. rrime Svuttdoa tadwny AU'B. 793 F. Supp 114. \]32 (E.DJ(.Y. 1992) (18 VS.C 

I i961(lX''uti]ctiae''); -oocRioa'' wx -aUonioa:) (cUns MardtOo. 393 U.$. 286.296 (1969): aneni Cnttr 
Cidillac V. Buk Lnsii IhDi Co.. MS F.'Sapp. 213. 231-32 (5X)J4.Y. 1992) Ccocnaac..MC nion|... 
hws.. .pnwMii« ( biib for RICO liability"), in alw lUMtf Siua « IMmi. 33 FJd 720,726, aJ (7ih C3i: 
1993) (New Yak nwiiao nqain* obubiai pnpMly: k does aoi iKiadc »t& tt nvico: Ifee iackman of 
•teeciaa" ia-tocnica'(or RICO M dKided). 

39. te. M. Sate v.cniBu. 3 Mis. 1,2(1161). 
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"coercion,** a statutoiy innovaliao. lenudns vaUd.*^ Maintaining the distinction in 
"extoftion*' in the Hobbs Act is a maner of reading the statute. If die common law 
distinction is to be abandoned. Congress ooght to have to act" 

5. Lenity. Where two ooostroctioos of a tenn are plausible, the basic principle 
of lenity requires that the nairower construction be adopted.*' Extending "extor- 
tion" to "coercion" violates die principle of lenity. 

9a SiM f«wfBO>. Sodfcri Kid^ 7W ifeM Aw{ CM^k AiMftairAiMCMlnci. 19 Rinaaa U. 521. 
S3*9(19tt): 

nwModtl taal CodekM b*eaaw...*c pripc^ mt ia crinin*! I«» wWin, Acpoin et 
depMBit fat akmnl Iwr tehelMhip. mt te fnim itoti* dflMaes on *m miay mm tarn 
oadM... .••^te lacGai ordx MoiW hMl Cod* tai tan MniU-L«|ciy aate to Manoi. 
wtO vw kiir te mo kn« adqpiid irriiad poll codct.... 

IfeC MOCB. FWAL OOQI AM) CaMOKIAIXS I S3 4 M SO <19«» ObMtVCC 

(B )(htvior pnhiUtd b; ihii Mcdoa [didk by cxiariKial a ckacly BMiopwt 10 tf»t pnteriM M 
ciiiidittIeaacioaiaidir$«cin212J***Tte Bi^iiiflcnoct lin tadttpapoM udiffcctof dK 
eocrcivc lad cxuRianile Amu. CliniiMl coercion puniihet dmis aiode 'wiih poipoie aaUw- 
fbOy 10 moict mndifr't floodoo of wks B tan ikuuiiuiL' wide fiiwiHir ii indudid widvo te 
BBOioiidoBdoflwitot dMHhoe—eii»wWBcfcdlocD> wDo*obBiBipwpwyci MWHMI vy wwott 

ii at 121U u 2M. txptaiss: 

It it tifoatk dMi *a* onttoriet oTdmi (dKh by txunioe] tboald bt inclndcd in die offenMof 
crimiail eoadoa The jud(iBa>adal)>int die Model Code bowcw.i> dot die oadeilyiBt 
•rwit ill iiliiiiiiii nlmiiiim imieiiy »i ilili li die icor knows be it BM cniticd—fnvjdet t 
•on RliiMc btdi for poaitliinMi *• doet Ihc Secdoa 213J nqsimiMai of a >«Foee 
aalawnUy lo itmii l Hodxr't nwwfcuB of acDon to hit dcoifntaL 

31. NsRhwottn Baa Tckptiaae Co. «. tU. be 492 U j. ai 149 ("a job «v Coopcti.. JM Ait ooaa") 
(qoodof Mime, 473 UJ. ai 49}). Tit polBiliooad deeply is hituxy- Set. r.f.. Cta*n BKOUUA. AM EIXAY 

OH CMMS AND PuNBHMBfn 12-13 (Lepl Oaitie Ed. 1991) ("Judiai. ia aiminal caaat. have ao ri(ht lo 
ialcipret die penal lawi. beeaioc diey ait aoi kfiilaton.... Alt la, Cfct RpRaeglaiiva of •ociciy, aad aoc Ac 
judie. wbote cOioe it only to euisinc. if a naa hivi, or have aol oonniittd a acdoo oooimy lo die lawt.") 
'laictpfataiiaa'' ia Ibe lldi ccaairy did aol aeccaahly hiv* i oeunl ceomaiion. Sn VO OxKKD ENCUM 

DcnoruKY 1131-32 (2Bd ad. I9«9) Nor doet k loday. Set HOKOI POUND. iuinrauDBici ai 230 (19S9) 
(ditdngiiitliini barwten "lenaine'and "apariaut* iampiimiOB). FadwaHem i iiiiiiiali aJnalariaaaiin. Rcwit v. 
Uaitad Stattt. 401 UA IPS. 112 (1971) (a»pa«i»a iwaipiaMdBa dau alien ie«itfv« tadenl-aiaia rriaiicnthtpt 
aad nuat IWcnl faaoiocat diOBid be a«ai^d): aae aba tMied Statat V. Upat. 116 S. CL IU7 (1993) (fedenl 
offtaae to poateat trearai widaa 1000 $m of ichool iavaBd). Wbila RICO ahoiild be libenlly coaancd. iit 
pndcacc oOMMt. iDdsdiai anonloa, aaat ha laad ibiaty. SM, «.{.. Roben SBfb CanenI CoBinenr Corp. nL 
Na« Mtuupuliuai Fid. S. * I. Atfa. tli fM 1401. MQS (Udi Ck 1989) (flAac t> perftm ooadaei aol UCO 
aiaMioB):tWopNirtBfc«.IMNBlMai«Aai'B.I60R3dt47.S9«-S7(t*aEl988)(aiardMercoancld|i>M 
]UOO«anfcittnBifelfleBtacaipkc.«B»>.l47K2d542.M7(9ttCkI9St)(daaaiDaasotlQCOangrtan): 
IS. Jeaci* Co. IBE. «. Urtn, 731 FJd 2fi]. 2E7 (Ut CSL I «M) (aw fmadai AMI B •• aoi SK» ladortoB): 
ides V. Adte Buddaotoo Bade. Ml F. S^fi 2H Z37.39 (NX). W.\^ 19*7) (laak •okn ^ not KICO anortoo). 

32. Dewliac v. Ual«d Soiet. 473 VS. 207. 2I«-II (19S4) (II VS. I 2314 (goodi "oblaiaad by band"} 
("(wjhea Biaeftiai Ike itack of a ManleriBinal onie. «e aoti pay doac head »laaiaai*. legitladva hitmy. 
•iil|«ii|iiiM i Ill iiiiiilj 111 iliaiiaiaii da anii nf dii nnni1nnd>r laartianrtfnililili Pr iinTf fn itii 
pRmgativc of Coatreu is deftusi fedtnl crtM pranpo iBBaiai is ddt tna. adw* va qrpjcaDy Isd a "aamw 
taatipmadaa'•pprofriJM.-') (ddac IMMdSiian K MU(f|cr, S WhaaL 76,93 (ICO) (Manhin. CJ.) (-11 it 
te laiulaam. sot *e eean, wWeb it B dcftM a cdM, aad ortaia ill pvaiAataL"))-, McNaDy V. UniMd Soat, 
3«3 U.S. 336.35940 (1917) (II UJ.C 11341 Cia dcftaad": ^o ohooia die haobar ody arbea CoDfnat hai 
ipokaa • dear aad deSidtt lai«iiate*>(ei«i« UWMd SiaM V. Baat, 404 UX. SS6.347 (I971)X 
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6. First Amendment Considerations: Coostnictions of statutes that might in- 
fiinge otk Hm Amendment frtedoms should be avoided.'' Equating demonstra- 
tions with "extortion" endangcn politica] and religious free speech.** Peaceful 
picketing and leafletting on streets and sidewalks are expressive conduct of the 
hi^st order.** Even tbou^ picketing inflicts economic injury, it is not unlaw- 
ful.*' "Speech does ixM lose itt pnnected diaracter siiiq>ly because it may 
embarrass others or coerce them into action."*^ To be sure, substantial constitu- 
tional limiu are placed on civil litigation that threatens Ftrst Aroeitdroent free- 
doms.** Nevertheless, equating demonstrations—religious, polidcal, or economic— 
with "extordon" does not meet the "heavy" burden drmandrd by the Fast 
Amendment is diis sensitive area to safeguard expressive "consdtutionally pro- 
tected activity." "Extortion" should be left in its common law mold. 

7. Critique cf Northeasum Women's Center v. McMonagle: In Northeast 
Wimeni Center v. McMonagle,** the Third Circuit upheld a district court's 

33. Stt. fc|..DdmloCefp. T. Fh. OnlfCoat BMt CooH.. 4«S U.S. S«8, STMS (IMS) (NaioBil Ubor 
XdMxn Act I l<bX4XiiXBX''lbRatD. oiac*. or tnnm); M* alM City of Houjun.Tcxu «. H^^^ 
461 (I9t7)(verb*) duDcagaIDacdviiici ofinoitaei); Oiguizuioa for • Beocr Ausn v. Kecfe. 402 VJ&. 4IS. 
4l9(lWl)OMjkim|i|UBttd)KninmalO(yicaltniupncticei);Gre|or>v.CHyofQiica|o,394U.S. III. 112 
(1M9) (iKhcriDi u mareb, tini, nd cfatot); Edwmli v. Sosdi Cirolina, 373 VS. 229 (1963) (Mine); Ckotwell v. 
CcoaKbcnt. 310 U.S. 29«. 304 (1940) (proKiyuiBi In poblic placu); LovtII v. CMn. 303 VS. 444. 432 
(I93S) (dtootibadoB orKKiuun). LcfUUtioe Ihu would toanpa to icfulaic nidi icotidcs hu to be "nurowly 
Idarad^a »liaie.placi Bd DaBne-. Oart V. C:aoiaiani(y foe Cretavt NOB-VMcset, 461UJ. 2SS, 293 (1984). 

34. Su itwrd^AokoBio CiU&. UCO TVcottiu CM UUnUi. 43 VAHD. 1- R(V. IOJ, S«0 (1990) ("uni« 
RICO ID Mfrtnitfri dlipBH li fai(|)pnptiitc md tannful becaiuc k renla ia te chOlint of Flrn AmendmeiM 
K^.'AiMMt]ky.VuSm«M«t<>fCM RICO: Pnr-Liftl>tm<>nsraTori Art Kackru*nri6VMKCL.Itr/. 
m.y»-il209U):tia.Hmaa.Tht]UCODtapmT\iiVumKnwroST,Mty 13.1919.MA-19.col. I. 

33. tMledSlalea«.Oiice.461U.S. 171,176-78(1914). 
36. OrjuaiUNaforiBetterAaidav.Kaf*.402U5.443.41l-20(l97l)(~Tktdiiatt>thenpnnioat 

MR JBmoH 10 euitue t eoociTc i^^Act OD iwpondcM oott wot nsiove nem DW ne IMCQ or ne Fvii 

37. Cl«ltoni«llw*»«i«.45»t?AM910;jm«t«aUC(t)oai«iin«<i>nia<«to«Hii—il'ijadgmenitiiuoa 
te pond tax '•ny' blKk eiliuai ««• Wnudued' by "ima' at 'weU emdtm. vUificatioa. tad 
nduciicn,'k li lady acoukBa wtt ihi nm Aaaadmeu''): Mice Dcpamcat oTChy of Chicifo V. Moiley, 
408IJJ. 92.93 (I9RX''lbe ftalAatadnai atiM ttai |0««n)nHM tat •opowcrBmnia apreiiioii tecuuc 
efiBBMif(.kiUai,itt«bjecta«Mr,erl«oaa(tDL''XOl|aiBioa(oraBcl>sAadi*.K*cfc,402U.S 4S, 
419 0*71) (*tl^ cWn dMi *c fipwulwii wnt taeoded lo oeiciie t eooeivc taptct on nspoadein [• 
MlHr] dn* Ml naoM Aem tea *e MCti cf die Rm AawtdBMU."): Wutt V. UaiHd Siitu, 394 U.S. 70S. 
708 (19(9) ("(ipie hofttiic of cfc* poBlicd MM.. A oAeo Tkupciuiv*. ibiuivt, ead ioeuct"): Cox V. Loulfieni, 
379 U.S. 336,331-32 (196S) (IA] taciiao of fkee tfttdi ...ka> Imnu dispvte. It my iadMd ben Mrve ill 
Wsb pnpoae wbca ii mdaca • eoodittoa of •xit... or even idn people B «ii|e>") (ciaiiaii onMud); New 
Ywfc Tag Y. Saflrrm. 376 U J334,270 (l964X'lpiefDia»d mtioml coaunlnBem B *e priadpil dui debt em 
•rf^fe ^^i^H ^^^^ri te ^ri^k^ril^. ffi^k^S ^^A w^fa iHWB**l 

31. Oe*OTwJI«rtmw.4S8U5.«916(>Kitiaaeftc«n>alioa-)(cMa|NAAC?vBaK»371U.S.41S. 
438 (1963)). Aiy pvap nad od <Kh WMdnd BiaAn of it mat bcifcawa B poaen 1 papaee to eaf t(e ia 
•dnrM aai*iiy. Ml eo(ife ii kwM aedyky. «1 ooly teae lo(ia> dM ate prextBiacly GHMd by tbe oBlawftil 
•aodact. M the latM eaadu. Bay b* naedM. 431UX « 91S-21. 

39. 168 FJd I34L 134»«<3rd Cb.). CM. dbiiM. 4*3 VS. 901 (1919). 
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instmcdons oo "utntioD" phnsed in tenns of *io part witfa**^ in the oootext oft 
nrit by an abortion clinic agunst foiry two individual protestois under RICO. The 
conduct in question was over nine years of protest activity, consisting of denxtnstra- 
tions, picketing in pahhc fora, chanting, leafletting, and other conduct protected by 
die First Amendment RICO liability for conspiracy and attempted extortion was 
premised on one or mote of four sit-ins; claims for relief were also brought for 
trespass and intentional interference with contractual relations. Based on a ISnding 
of injury in the amount of $887 to suction aspirator devices and odier equipment 
during one sit-in by an unidentified pany, defendants were held liable under RICO 
for treble damages and $63,000 in attorneys fees. The jury also awarded S42,000 in 
damages for trespass attributable to plaintiffs* increased cost of doing business as a 
result of defendants' protesL*' The Third Circuit's bald assertion that dK defen- 
dants proffered no point fat charge on the need to prove that property was 
"obta^icd" is false.^ The Third Circuit then cited*' tfarM decisions to support its 
iimovative view: United Sums v. Cerelli,**United States K Siarks*' and United 
States V. Anderson.** None of these decisions, however, stands for the proposition 
that a "taking" is not required for an extwtion. Unremarkably, Cerelli holds that 
the extortionist need not take the property himself; a political party may be the 
recipient of the extorted contributions.*^ Starks holds (hat a religious purpose does 
not preclude finding an extortion where money was, in fact, t^n. Fmally. 

4a £89 F. Sop)). 4CS. 472 (EJ>. Pa. I9(S). 
41. No tffon wu oudc osdn CIoAonw Hertumt, 458 U.S. *l 9I8-2t is die DiMrict Court lo apponioa the 

{ncnuad oofti btcwaco MM Uwful(nic>i>od tbe QOIIWAII tit-bts. la fict, 72% of AcwcapcDdiaini were made 
Itelocerion Jffet«mtromihil<»tichdieiii-iiiu»^iuiiidindiponwooflfaeirmeindrTafwhichi»«CTpnirt^ 
m a tmie prior lo die fint of te hax si-iu. Stt McMouilc v. Nonhein Womea'i Coaei, be 670 F. Supp. 
130a DOS (EJ3.Fi. 19(7). 

42. CbinpanrSttFJdal349-5a<iMMcMoii^«.NoniicMtWtaiiiciiCamer,bc.No.lS-2137,Oaober 
tarn. 1981, UiutedStuee Sgpnnie Coin. Pedtioo for Cbener.Fediioacr'tAfpeodn p. 163 (Dcfeodus Exhibit 
5-3—Pouaforaief|«aaEjRanooXbfki.oaoaKlforaKdeiicadimiRieqii3eedliiisobjeci>oQ: 

Mr. Stuioo: 
Yov HoBOi^ 1 kivc e (iiiniwiu QB AC cuuiiuii [loe&vctkNi}. 1 la looUMg et the jvy Millie ihw 
fan New Yodb New Veik SoDtad Crimioel tey taencdOB oa «na(lioa lad k doei ny da dw 
prapeny cBB*t be JBB eBrnadend. Ibe pfopeny hee 10 be apprapetaEed by die elleged oMonee t^] 
drtid pwBCo. MM BPpieeiioo b Wt froo dilt iMif le ikei du> If tofliebooy ewienoend eOBMBUis, 
bKhidiag (D iMa^ible prapeiqr rifhi, dMt'i ell dui*! aeceeieiy. TiMn hu lo be i ibowiai 
frr'T*Tf wee efuwnniiBd. by Be peiiuu cooDiBiiif die euuuuuo or dMn BeuMfed lo a 
Ajid^peny end diee dK pnMea f have widi due lamiMliini ll leavee die ispeeeeieB if eooiebady 
•MitiiJuul Ibat Ciic] iD dial't Hoeeary. 

Ptddoo te a WUi of Cwianri IB te tMied SlaM Ctoon of Appeeh (or *e llBid Oraait No. 18-2137, IMed 
SlalwS«preaeOeiiit.OM0ber1bm.t9l8.MfMnna|>f T.Ncn>eertWDmea'»Clea»a;licai26a39. 

43. •68PJdatl3Sa 
44. CO) FJd 413,420 (Iri Ot 1979), <m Anted, 444 UJ. 1043 (19(0). 
49. 3t5FJdllXI24(3fdar.l973)kemdMed,431 U.S.6SI0977). 
4«. 716FJd446(7lbar.l983). 
47. «n. e:*.. tlnlad SMM V. ONCB. 330 VS. 415.411-30 (193S) (ll VSJd 11931 (annliaa); taam M 

tailed toobcaiaiatpropeny far pencaal beneli.boi eueadiio •doe offidal whoBMe aalawfU fcar 10obieiB 
jobi and pay far gaioe meafaen.). 
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Anderson deah not with die "obtaining from" dement of "extortion," but with the 
fjulure to give "kidna]^ii>g" instrucdoos. The record, however, included evidence 
Hax the victim, a doctoc, who performed abortions, was extorted of $300. 
Remarkably, the Third Grcuit left unmentioned its own controlling precedent. 
United Stales v. Sweeny,** which recognized ±an "extottim" under the Hobbs 
Act was a "laiceny-iype offense." htcMonagle, in short, is impersnasive. Nor 
dwuld Scheidlet^ or Uberta^ be given particular attention; d>ey merely track 
tfte McMonagle result without adding independent analysis of d>eir own of the text 
of the statute or its New York or common law backgrounds, much less the relevant 
consideratioos of ttatutoy interpretation. No court of appeals or district court 
outside of die Third, Sevendi, or First Circuiu ought to feel bound to follow the 
tainted McMonagle line of decisicHis. District court decisions like Private Son/ia- 
lion are well-reasoned and rightly decided; they should be followed. The Supreme 
Court or Congress ought to reverse McMonagU and its progeny: Aey threaten Hrst 
Amendment vahies" and diey raise the specter of unwisely tuning commercial 
transactions involving "hard bargains" into "extortion" litigation under RICO. 

Holmes aptly observed: 

nnheTOd tfaiem' often is used as if. when it appeartd that threats had been 
made, ii appeared thai nnlawfu] conduct had begun. But ii depends on what 
you ifareaten. As a genera] nile. even if subject to some exceptions, what you 
may do in a certain event you may threaten to do—diat is, ^vc waroiag of your 
tntenooD.** 

Not eveiy "commerdal di^Hite" involving a "hard bargain," in short, oug^t— 
even potentially—to be elevated into a RICO violation simply by calling it 
"extortion." Sndi issues are best left to the sute law o{ economic duress or 

41. 262 F.2d 27^ 175 0idC3l. 1939) (ddal IMMd SWB v.N«Bry. 255 KM SSOtMCk IMS)). SM aba 
Uahad Slius V. AfDCt. 133 FJd 293.297 (M Or. 1985) OMbi Aa nkn ftsB N.Y. Inr;-vnio be te MM" i 
"•lOuSftil** Boi JBctortc dfttaHrf-iiaht). 

49. 961 FJda629-30wiB.PC'OteHaMiAct.;doeiMlnqoinAMaMdcfndininfliKsinrnicdy 
fti)BttcaiaRiaB~)(dtf«Tb««itf1ltaHanfcrt V. 0|iaitiaBlbe*aK9ISF.2d92,(2adCii. 1990), Uniiad 
Smtt V. AadBVa. 716 FJd 4<« (7di Or. 19(3); IWud Sum v. Swlu. SIS FJd 112 Otd Or. 1915). Tbe 
Scvntfb CtfcsjiBttSMOKpnBtM( ptnoov proou nit |IIJ|JCI^ OHSIOM byCUMIBc pcipctmoi ore 
IfaM p«ty. IIK inteviKy cTiliiAnaii aad SteKb aa ito poim to IB en k Iht lot; Ibwa ^Hka NarffiW b 
riaiMyinilev»ca«aiM«J«)Iiiaidgaiii6tdtftod«w'ieoaJ»c«ti«iili»udiiMilu»icf*eclinit.bBt*t» 
anM<ieioinadiiafcriqiBryioiBpt«peny(brczianlaa.91SFJdH 102. ("So UISR i coutiBniae ef Ihc 
Hobbf Aei tBnmx aamm MM*, aack ku the rele of leoity.... (Wyierw MOO dnto te omer ouy 
have . 4hst ii ao plauiUe bast for 'n mtioB by Ae tows.~X 

50. S3 FJd <i 43S B.6 (Tbc nord . Jliowt.. JdafaDduit'i] aclict aehidc *• InliailoMl iaflictioa o( 
fiopeny dBBifc. atf dincdy inuk B aie diaia kn of batiaait. h to diflkstt to oondvt of IM of fica that 
••ere dcariy lott fsrihc ananioo (aadv Ihc Hobbt Act]"). 

51. Cenpan Wunz T. lUilcy. 719 FJd 143t, I44M3 (9lt> Oz. 19(3) ('-iaiimlduian provtotoo bdd (acolly 
•vcrtarad). irii* Siuc V. Rou. 269 MooL 347,350. ((9 PJd 161.163 (1993) (RviKdaad Dwnwed. McMT. ODDC 

AMH 145.5-203 (1995) iaiaiidatioo oatiac qiheU). 
SI Sw>%tdihm«.Ounci. 167Mm.92, lin.44N£ ion. 10(1(1196). 
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bttsiness coo^ulsioii. The Supreme Cont of ^^SCODSUI in Wiirti u FUsdmunf* 
observed: 

nibe basic dements of ecaoomie duress are... 
1. The piny allepng ecooosoic duress must show dial be has beeo the 

victini of a wrongful or unlawful act or flireat. aix] 
Z Sud> act or threai must be one which deprives die victim of bis unfettered 

will. 
As a diiea result of [the comin( together of] these dements, the paQr 

threatened must be compelled to make a dispropoitionate exchange of value or 
to give up somediing for nothing. If the payment or exchange is made with the 
hope of obtaining a gain, there is not duress; it must be made toldy for the 
purpose of protecting the victim's business or property interests. Finally, the 
party threatened must have DO adequate legal rnnedy... (Professor] WUliston 
emphasizes tliat nenly driving a hard bargain or taking advantage ef 
another i financial difficulty is not duress.** 

EcoDomic ihiress or business compulsion, in fact, are not actionable in diemselves; 
they only entitle a party to rescission.** Tort liability, too, for duress is predicated 
on wrongful cooducL** Surely, criminal or civil liability for "extortion" uiuier the 
Hobbs Act and treble damages and counsel fees under RICO ought not be 
established by a lesser showing than that required for contract relief or general 
d vil responsibility. If the law should be changed, then Congress ought to take Ifaat 
txep. Congress certainly did not do it in 1970. 

8. Legislative History. The question of abusing RICO by extending it to 
"coercion" comes up not only in considering the scope of the Hobbs Act, but also 
tbt scope of "extortion" in 18 U.S.C. ( 1961(1)(1994). District court decisions 
Tightly construe "extortion" to mean "extortion," not "extortion" and "coer- 
cion".*^ HK senators and congressmen who drafted RICO knew the difference 
between "extortion" and "coercion." Had they meant to include "coercion." they 
would have said it*' Had they foreseen that courts of appeals would rewrite the 
Hobbs Act, they would have excluded "coercion" from it for the puiposes of 
RICO, if not entirely. While die Supreme Court in NOW v Scheidler did not find 
die legislative history of RICO so "clearly expressed" that the Couit was willing 
to add to sututory Lmguage it thought was "unambiguous" on the issue of 

S}. «7 Wb. U 100.293 N.W. UISS (IMO). 
54. 97 Vfts U • 109-10. »3 N'£. 2d B l<0 (eai^iiiiiis adte)) (etatfoai codiBd). 
55. IteTA-iiMB«T(Stooia))afCoKi»Aa$|I74anL(l98I). 
56. REJTA-reMixT (fscoND)<» To«T51871 am. f (1979). 
57. SMlMiei]Suiciv.Pnvale$uiu>><»liidoRryAB'n.793F.SBpp. II4.113}(£I>J4.Y. 1992)(ISUJ.C. 

1196l(IX"cxiaRioii'°). ~c«odas~ ml -raonioii:)(cim|HardtUc. 393 U5.2(6,296 (1969),accoriCora 
CvlUlac V. Buk Unmi Thm Co, KM F. Sopp. 213.231-32 (SJJJl.Y. 1992) Ccoedoa.. .aoi «oos| . J*wt 
.. ,fnnidia| i htia for UCX) UJbCity"). 

31. ni>*<m452i;j.am(*'HtdODartn..iu<Bded..4U]....iloouldli«vc«(ay...>dd*ddK«iid~). 
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"ccooomic motive,'''* diat kgislative history ought to be persuasive on the 
coostnictioo of "extortion'* in 18U.S.C § 1961(1)0994). It shows dut Congress 
did not want RICO abused in the area of First Amendment freedoms. 

a. Approach to Legislative History: When statutory language, syntax, a con- 
text—internal (B- external—is ambiguous,*" resort to legislative history is proper.*' 
Ultimately, however, the interpreution of a statute is "a holistic endeavor."** 

The key to understanding RICO's legislative histocy lies in the evoluiioo of 
"eoterprise aiminality,*' which, in turn, evolved against the backdtop of the 
Communist Party membership prosecutions in the 1950's and the Vieoiani anti- 
war protests prosecutions in 1969-70. Nevertheless, the intent of RICO's drafters 
may be best understood by examining the principle of tclectioc by which RICO's 
tpooson iuchuUd and excluded Qie federal and sate predicate offenses in RICO. 
Ihat legislative history demonstrates that RICO's qxxisoTS ooosciously focused 
RICO on organized dime as well as white-coUar crime and that they took every 
opportunity to preclude its application to political or social protest 

b. Organized Crime: FC^wing the Attoney General's 1930 Conference on 

S9. 114S.a«ll06i 
to. AnUfniiytt of ihiw types: Kmmck, lynacticil, aid oooBxnu]. ftfis ItemtsoK. TIB FUNDA<axTALS 

or LaOM. ORAPIWO 25-Z7, 32 (1965) ("(Tlbc man ambteioiM (untiifiiily it] canexBal UBbifuhy [cither 
joinul at izBnuJ, dw ih] ito iiaotiuiaiy of wfaeifacr 1 pareoilv impUcidoa trijCL * * * n> i* wo")^ 
tm » Aiftnun dwoU iMve oothiai lo impUcition. This U aoniense. No ooisniasctirao cu oftnu widtoui 
laviDf pin of Iht tool comniioiicHioe ts impliciaoa Impticaiiog ii merely Ac ouBini ±tt oomen adds lo 
opran (dictjonv)') BKaoiot"); ttt Uiiud Soot v. Mooia, 317 i;.S. 424.432 (1M3) ("A uaaii*... cuaoi be 
ttvarad (from its ooatuu] wiifawt bdni mwiliMd ... The BCBUBt of i mMBOe aoooi be (aiocd by ooBfinits 
liquiry whfam ia four ecncn.') (Faakliattt,}. in diuat); Dttpvquet HUM V. Moaoa« Co. v. Evmt. 297 U.S. 
216,220-21119K) ("IHlittory ii t incber tfui U aoi to be ipwted.*') (Caidoio. 1). 

tft. TW Sfwce Own roBtiatty fcwfci a <» tofiiUtivt hislofy of RICO In ImmiiMiiii the sumit. Kmi v. 
ena * Ihmt. «n VS. U I79-0: Hclmn, 112 S.CL 1317: nffim. 493 US. a 4<t; HJ., £K. 49: VS. H 
236-39: Uimtwuo. 491 U.S.. M «13: Ajocy MoiUtay Corp.. 4<3 VS, 151: SitancH/Amtriem Exfins. fcc.4S2 
UX • 23«-«l: S(£M, 473 t'.S. • 416.4(9; IbHMM. 452 U.S. M SS6. Si9. 

C2. IWadSiaciNM'lBaricof Oicrnv. tadtpcwknilaanooBAiaitiaf AaMrica. 113 S.CL 2173.2112 
<I993) (qooHai IWiad Sniit An'i OTTDUI V. Tfanfaa of braood Parai Aaocuict Lid.. 4S4 US. 363. 371 
(19U)). Sbould l*(i>l«>oa ihoutd be piiaeiptlly raid willi refemce lo ki cpemive RXI7 Ai • nik ofmiKxy 
•oastructioa to be ipplied to kfiibtMD OKtad by Coofieu ^r « ceuua dau, diti poeitiac hei •ucfa is 
wrnrniMwi iL but u • nilc of ntatary coosnciloa u be applied to iuam etueted by ibe Coapcss ^nr ibii 
dut ad mdtra cotmry nk fiamaer/ aaatnetian. this poiiboe it opca ID te Rtaitrw (hu art IrrcJed 
•plM nsoMivt kfiilMioa. See. tJt- btar Ahimlsam A Oanictl Coip. v. Bo^Jona. 494 i;.S. t27. S33-367 
(1990) (SciEi. J, awuiiim). "Cgnfm hgliliiii with kiw«led|c a(.. haSc ralet of ttatatofy wjutaw-tien." 
•oerlind «. Cilifonii Mca'i Cokny. 113 S.Ct 716. 720 (t993X If ten rain tavitiao a cumaaioi of 
legitleiivebiworf •dwctnnMiMnnndla—oneituJi.lbreMnipleeMiilpMioa.btiolMkiigtfca 
•timiwhnn diciMB, Mother HBtlt. far giaph. ttcnlptrinn rtiinglin ** rtin ^tatmoci iuuiiiiiiiuu 
•lirgH te aoope of iKtdpttloo, coatiay M te priac^ of kgefiiy. JatoMi HALU t»wni nuHOut or 
CMOtAL lAV. 5a-64 (3d ad. I960). At lacti. •aaiai oofbt lo be neiamil to U(fai of te nilaa of ntnuy 
iMiptawim floilOT»ed «bca dwy «cn dnhad. Dally booae Paad iac V. Pox, 464 U.S. 523.536 (I9»4). la 
1970, «bto KICO wia taKted. te praoiee of is St^noe Coan «aa iniiaely 10 OioiBe ke Iqpriadw Inny 
oTa OBile. St. t-t. Ndioa v. Oaiaia. 399 VS. 224. 22t (1970). ioitoal * "WettUw"laarcb ibr -b|iilitf«f 
ttany- la te daoadt befoR *e aaaeaaai of te 1970 Act tma ap 334 4KUkm of *• Cam. IMIR m 
la|tiliih'i Mawy mm. m ttan, icaliaa. 
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Organized Crime, the Kefauver Committee investigated organized crime and 
noced its infiltration into legitimate business.*^ Following the Kefauver Commit- 
tee's work. Senator John L. McOeUan, the cfaaiiman of a number of key 
committees and subcommittees and subsequently one of the principal sponsors of 
RICO, chaired three investigations into the illegal activities of organized crime; 
focusing on labor racketeering, gambling, and narcotics.** These investigations 
examined illicit enterprises and the tnfiltnitioa of organized crime into businesses 
as well as unions. Following these investigations, the President's Commission on 
Law Enforcement and Administration of Justice undertook an examination of 
organized crime; it focused on "enterixise criminality."" RICO's two track— 
criminal and civil—approach to "enterprise criminality" in the ntarteiplace grew 
out of the Cotmoission's findings and reconunendatioos. 

from 1967 to 1969, Senate McClellan and Senator Roman L. Hiuska, another 
key Senate sponsor of RICO, also served oo die Nadooal Commission on Refonn 
of the Federal Criminal Laws. It. too, examined federal criminal law and ibe 
challenge of OTganized crime.** While die Commission considered a pn^iosal on 
"organized crime leadership," it did not cany it forward in its final report 
Nevertheless, the proposal, a predecessor of RICO, is enlightening since it focused 
on organized crime, sot white-collar crime or political or social protest*^ 

c. Illicit Enterprises: On the basis of his hearings on organized crime. Senator 
McClellan introduced his syndicate bill, S. 2187, on June 24,1965.** The bill was 
targeted at illicit enterprises; it was one of RICO's key precursors. S. 2187 
outlawed knowingly "becom[ing] a member of (1) the MidBa or (2) any other 
organization having.. .[as] its purposes" engaging in certain designated of- 
fenses.** S. 2187 was Senator McCleUan's first legislative effort to curtail 
enterprise criminality in the underworld. S. 2187 included among its designated 
flenses "acts.. jn violation of the criminal laws of die United States or any Sute, 
relating to gambling, extortion, blackmail, narcotics, prostitution, and labor 

O. s;wBbkcy*O«di«.JV"MAlNlkXTas«3«l014aJl. 
««. Sniilnl015s.22.a.23(npeniciMd). 
<5. WIMDWT'l CWOIIKHIOW U>W •HWaiHWT AND ABUBnmATBH OT Wmo. THE CHALUNCT Of Oinff 

•I A nn (OCOTY 117-210 (1967X. "Bnapiim aiminfity" eoadm of "ojiaiMd crimiaal bctaavior lnB|»(] 
ftsa aopk polilical comiptioB » wnpUmi ii) wbia-coBK dine iclMnM* ID siditlaMl Mita-lypc ndctv- 
an.~Uiiitd SttM *. C«bk. 706 PJd U3X1330 (9ih Ck. 19(3) (qiwiiiit Blikt; * Ocaiati.JVra MAW 1^ 
•ouLa I01)-14),evt JMU,4«S VS. IQOS (1914)). 

««. IlK r^-i~<~ vn ooad by Aa oTNov ». I9«6. Pub. I> No. 9HD\, 90 Sat ISI6 (19««). Sn 
Blikiy, «fi« MAW Ikxr aoct 3,« 233 a47. 

C7. NAIIOKAI. OnaiuiiMi OM KVOM OF ttaaukL CUOCAL LAWK STUDY DiMrr or A Nl« rtoauL 
OnOML Coot I lOOS (1970) IMuuBt "ataaail •jpadkai' m 'm Mndxioe of Ita ar BOR PBHU for 
aogagiai oa t nurimiim bab in (ecnata pradkaa aiocil''). Ibt fndiaa crioa «wn te« "whick 

Ortmbtd Oimt, t WoRXWo PAms: NAIBNAL CoiiHnoH m tBom or fteatia. CU«NAL LA«S 381, 
383-«4 (1970) (PraCoMr a RotMH BlaktyX 

«. S.2ir7.a9ttaCoa|.lil$ct>.(19e5).ltIOo«l(sc.t4««0(1965). 
«». M«f3(i). 
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neteeeing."'* 
Ibstifyiog before Senator McClellaii's Committee, Attoniey Genenl Nicholas 

Katzenbach raised constitutional objections to the membership focos of S. 2187.^' 
McOellan acknowledged the force of Katzenbacb's testimony.^ Senator McClel- 
lan. dwreforc, abandoned his membership approach in S. 2187 and adopted tbe 
"conduct" tpproKb of RICO. As Professor Michael Goldsmith observes, "by 
focusing more on ccnduct, [Senator McOellan in] RICO sought to rectify tbe 
coostitutiooal problems raised by S. 2187."^ 

d. Business Enterprises: WhDe Senator Mcdellan's legislative efforts focused 
on enterprise criminality in die underworld. Senator Hntska inlrodured legislation 
focused on a separate, but related problem: die infiltration of legitimate business in 
the iqiperworid by organized crime. In 1967. Senator Hniska introduced S. 2048 
and S. 2049.^ lliese two Inlls were RICO's other key precursors. S. 2048 
proposed amendments to the Sherman Act that would have outlawed die investing 
of muvponed income "in any business enterprise" and using die "income to 
esublish or operate.. juch.. imsiness enterprise." "Business" was not a word of 
limitation in Senator Mcdellan's earlier syndicate bill; it would be dropped later 
when die bills were integrated. Drafted to supplement S. 2048, S.2049 made it 
illegal for princqials in certain specified crimes to invest income from diose crimes 
in "any business enteiprise." The predicate offenses were characteristic of 
oiganized crime, not white-collar crime, mudi less political or social protest^ 
Congressman Richard Poff introduced companion bills to S.2048 and S.2049 in 
the House.^ No action was taken on these bills but diey were snidied by die 

W.I4 
71. CUoHM. LAB' A.<Q> PmcButn. KAXDOt ON t. }lt7 n AI, MKM vm w»co»o4. OM CSBI. LA«S AND 

iioa or ns HN. COMM. ON m JUCKIAIIY, 89tl) Coat.. ^ Sen. 31-32 (19M). Tit Ccaualtuc OD Ftdml 
LtfuUd OB of dK Aswcutio) of lix Bar of tie City af New Yen niMd nmBar objectioDS. U. u 306-07 (ddB| 
*e Smi* As (It VSJC | 2MS), |«<Mctie» ie Scakt «. IMud SUMS. 3(7 UX 203 (mi).«irf'hu$ «. 
Udud SuKi. 354 VS. 29S (1937)). 
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74. S. 200. MMiCa^lai Sen. (1967): 113CoBi-IUc. IK»7 (1967):S.a049.mkCoi«. !• Sen. (1967); 
IISCOW-KK. Ii007(l9<7): ll3C0i«.Itoc 17997-1SOO}<I967). 

73. biw«dwimSJOaadSJ049.ScBaierHniikanMd: 

Ite ncaod ML SJD49, vgoid pnhibii At lavttimini ia lifititBift tate* mmifKlau of 
iMooK dcdntl ft«a vpceUhd criowul tdivirj eiptKiilly tew olniial leboUm ofMed ia 
by BHbbwi OK oiyvind criBK fMiiiOT ncs M jiiHhling, biibuy. ••ooiict. tn iimiflu nd te 

113 Conf. lUe. 17999 (1967) (oaitiiiii (applied). 
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American BaiAssodatioD.''^ 
In Oe 91st Congress, Senatcr Hnuka introduced a new bill, S. 1623, The 

Qimina] Activity Profits Act", ttut reflected dements from S^048 and S.2049.'^ 
Once again. Senator Hruska tx^tiseA that the focus of his bill was on offeQses 
charactcjistic of oiganized crime, not white-collar caime or polibcal or todal 
protest^ S. 1623 included in its definition of "criminal activity" many, but not all, 
of the dTenses that would be later incorporated in RI(X>.*° 

e. OrgarUud Crime Control Aa: On January 13.1969, Senators McOellan and 
Hruska introduced S30, "The Oiganized Crime Control Act"" As innoduced, 
S.30 did not include RlCO-type provisioBS. RICO was later incorporated into S30 
asHtlelX. 

Senators McClellan aixl Hruska merged their two ind^>eadent, but complemes- 
tary, approacha to "enterprise criminality"—in the underworld and in die 
upperworld—when tbey cosponsoted S. 1861, "The Conupt Organizations Act," 
which was introduced on April 18.1969.*^ S. 1861 combined McQellan's concern 
with underworld organizations with Hniska's concern widi infiltration of legiti- 
mate business. Senator McCkUan explained that the focus of the legislation was 
on the various methods of "oganized crime."" S. 1861 also dropped the word 
"business" from the phrase "business enterprise" in S. 1623, RICO't predecessor 
legislation, IKX to eliminate its commercial dimension, but to expands its scope 

httiloiiii batiBcn. Ite KdvliiH 9«iaed at ibOH lypicil of iyodkaic eoadocL They iKtadt 
atmbUss. bribery, fxiorka, eoaaoMiai. Mneiic* MB&C. ad wfaii* iltvtqt. 

113 Com KK. 17M7 (19£7) (ni^iiwm nfiplnd). 
Tl. St»Bl«k«ydOcaiiip.wyn)MAD<'lntT»olei.i»l016-P(«Mly»iiofBgAiieoi>io«iicemi 

78 S 1623.9lMO(m|..lnS«t.(l»69);II3CcBt.Ree.«993.W(l969). 13 
79. IB iamidiKini S. 1623. Seaitct Hnuka nud: 

la Ihc 9(Mi CoofRts I iipoosond two Uk. S. 304( la] SJ049 wbicb «CR ettcntially timilv 10 
te bOl I isiradiKf today • • * Tbc bOI is i lynlHtit of bed) of IIMW bOU, JDCoqnntiiq in of Adr 
ieannt iMo • (sifiad wbah. b n*cta AM irBiifirBir pow of ociuized crinie lad to exctdie ef 
MfiiruHiHMimoc*id>buiitn taiiBMmtDOB iwo ftoMS-'^iiBiaA] no civu.... 

Lan ytn.... te Aaiericu Bv Anodaim eumiatd die (wo Mttjcr bilk, S.20<t and S.2CM, ud 
cnderwd A* priodplts nd ot^tdim sf boib. * * * Ai • imh at O* ABA RcoomiaeadtticB (lo 
(Bad Ibt biDi onuidt of die Btima aumta). dK riaflt Dew bill bts bees dnfled m aa 
ameadmoa 10 litk It of die Iteed Saia Code addi aalf<wnialnad aafawmtai aad thimmj 

]» Cont. lUc. fi993 (1969) (iinibiiii mifflai). 
la SMS.I6:a 91a Cai|l« Sen. 11(1X1969); 113 CcaiRic. 6993 (1969). 
•1. S.30, 9111 Cong., ID SIM (1969X lU Ctet. Rac 769 (1969). SM ftiurally llMmt JMoftet w 

Offoiitctf Crime.' Httrtitt c SJOS. 994. Btfen tht Subamx. on Crim. lataaudrnK. afdu Sen Cemm. m 
dkf MiOary. 91n Cant, In Sen. 4-29 (1969) (borioafur. "SDun HIAIUNOI")-. Orgmbtd Crimt Carnal, 
Htarinti an SJOanJ Kttmi hapetab M»* Sttcamm. No.StfAt Hatot CSMMI CO AC Jadlcmry, 91fl 
Coot., 2d Sen. 0970) ("Koun HEABMCS''). 

12. S. 1161.91a Cone, la Sea. (1969); IIS Cant. Kec. 9366 (1969). 
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beyond feffrrniott bnsiaenes to Ulejirimott entoprises.** 
11M introductory language of SJ861 was tiimlir to die introdoctory language of 

S JO. «4ucfa, in tnm, was derived from ScDitor McOellan's 196S l^jslatioa. 
5^187.*^ S.I861 was incoipofaied iaio S JO as Title IX (RICO).** When S.1861 
was incortioiatcd into S JO, and r^Ksted out of the Judidaiy Commiitee, tbe 
"predicate oiines associated with white-collar activity were [also] added to the 
text"*^ Accordingly. Oe scope cf RICO as qiplying to white-ooUar crime as well 
•s organized crime was perfected. 

Tbe scope of die remedial featnres of RICO was shaped in tbe House. S. 1623. 
As iatroduoed, the bill contained not only criminal penalties but also private 
aatitnist-type civil remedies.** Nevenbeless, S. 1861, as introduced and as 
incorporated into S JO, was silent on a private claim for relief.** While S.30 was 
pending in tbe House, die American Bar Association endorsed it, making sugges- 
tions, including a private treble damage claim for relief "based upon the coocept of 
Section 4 of die Clayton AcL"*** Senator McOellan tenned the suggestion 
"coostiuctive."*' It was inooiporated into die tnD as it was passed by the House*' 
was accqited by die Senate,** and was signed by die PresidenL** 

Nodiing in diese legislative developments reflects an intent on the part of 
RICO't sponsors, in die Senate or House, to permit die statute to be qiplicable, 
beyond its antitrust connterpaits, to political or social protest Tbe filial text of 
RICO joined themes of combatting organized crime and other syndicated activity 
as well as tbe infiltration of legitimate entities by criminal groups. Investment, 
takeover, and operation were prc^bited; tbe objective was a aoAetplact, not only 
free, but charaoetized by integrity. Tb circumvent tbe membership problem, RICO 
focused not on joining a group, but on participating in its afUn duougb a pattern 
of criminal cooducL The oiatina] activities included in tbe statute were chuneter- 

M. OoldniA.«9mAm>c«(HMU73,«7n.'ni>ckafckeadbn*db)r*tSMMt1tipeR.«Udima 
*«ilW"<»liH"««npii«'iotBdiidfMioflK<flMlitK>.MwdlMl»pnyi«eatriMd«wd«lii'twd«lw." 
S.li^<l7alSS. 
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istic of organized and wfaite-collar ciime, not political or social protest Tbe 
remedies, too, were principally economic (forfeiture, treble damages for ixyuiy to 
business or property, etc.). Accordingly, it would be beyond congressional authori- 
zation if RICO were q>plied to curtail polttical or social protest by reading 
"extortion" to mean "extortion" and "coerdoiL" 

f. Predicate Acts: The principal of selection used to include the predicate acts in 
RICX) ooofitins the sonue's dreumtcribed cimension oa dss issue. When a sid>set is 
selected from a set, mudi can be leariMd about the diaracter of the subset by examitiii)g 
tiie set itself. Tbts can be done witt RICX). Its l^islative Ustay demcostntes two 
movements. One directioo narrowed Ac predicate offenses to excjwir political or social 
demonsnation; the odiCT enlarged the predicate offenses to faduir «iu^<o]lar Climes.*^ 

The predicate c^enses included in Title DC were narrowed from earlier irills. As 
originally hitroduced, S.1861 defined "racketeering activity" to include "any act 
involving the danger of violence to life, limb, or property, indictable tmder State or 
Federal law and punishable by imprisonment for more Aan one year "** TVo 
objeciicHis were raised to this definition. The Department of Justice opposed it 
because of its indeterminate breadth and on the grounds of federalism.*^ The 
Department suggested an amendment to narrow the definition to specified offenses 
"customarily invdced against organized crime."** TUs suggestion was adopted by 
RICO's ^)onsors. On the other hand, the American Civil Liberties Union ("ACLU") 
opposed the breadth of S30 because of a perceived threat to political or social 
demonstrations. It testified against the sentencing provisions of S.30 in the Senate 
hearings.** The ACLU also testified against the breadth of the original definition of 
"racketeering activity," which it found "particularly troublesome."""The ACLU 

95. Sm SENATI REmrT. o^ra AtrBica H aoic 74, n 83 CXSnifyinf, Smidni, Bd ai|MidB( anadiDtalt 
kave bees aadc ");«« ftuttUo, 464 VS. u 23 ("Wboc Ccagrai Bduda paniaikr iiaguaie b one 
McboiL. .bgi QBite h ID uotber.. jl b icnenlly pretDffled tha Cooirnt icwd baealiouOy md por^^ 
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dted tiie potential impact of S.186I oo "the campas disordets which racked 
Coiuodna University a year ago ApriL"'"' 

In response, the Senate Judiciaiy Coounittee adopted two amendments to RICO. 
Hm. when the Committee incoiponted S.1861 into S30 as Title DC, it eliminated 
one aspect of the broad definition of "nciceteeiing activity" ("danger of violence 
to Ufe, linob or property") and replaced it, as the Department of Justice suggested, 
with specifically designated state i^enses. Significantly, when die Senate debated 
the 1970 Act, the ACLU continued to oppose Htle X (sentencing), but it favorably 
noted the responsive changes in Tide IX (RICO).'"' 

Second, the Senate Judiciary Committee ejqnnded the specific federal offenses 
to include offenses cbaracteiistic of wfaite-coDar crime, an amendment suggested 
by the Securities and Exdiange Commission.'^ Accordingly, between die introduc- 
tion of S.1861, its incorporation into Tide DC, and die rq>orting of the combined 
bills to the Senate,"^ die Judiciaiy Committee expanded "racketeering activity" 
beyond die subset of offenses reflected in the Penal Reform Commission's 
proposal to include white-collar offenses'*'^ and, in response to the concern of the 
AQ.U, narrowed the subset of offenses to preclude its application to poUdcal or 
social protest As reported, RICO was an attadc on die activities of otganized crime 
and white-collar crime but not on political m social protest 

Senator McC3eIlan commented on the predicate offenses at a later point 
Significantly, he explained die rationale of RICO, indicating diat die principle of 
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selection for Ac predicate offenses was "commercial exploitation.''"'' In panicu- 
lar, the Bar Association of die City of New Yoik attacked RICO, then Title DC. 
objecting to the Senate Report that said the predicate offenses were offenses 
"characteristically ... [committed]... by mendiers of oijanized Crime.""" The 
Bar Committee complained that the subset was too inclusive because it included 
offenses that were coomiitted by persons not engaged in organized crime. Senator 
McGellan responded to the Bar Committee Aat he was aware that die statute was 
not limited to organized crime, as well as to die odier objections of die ACLU, in 
an address after passage in the Senate, but while RICO was pending in die 
House."* Senator McGellan's point was repeated in a law review article he wrote, 
which was published during the consideration of the biD by the House."* Thus, 
McClellan explained the criterion by which die predicate acu were selected for 
inclusion in RICO: diey were commercial, not political. 

Congress' understanding diat political and social protest was excluded from 
RICO may also be seen by comparing the scope of Tide DC (RICO) widi Ude X 
(Dangerous Special Offender Sentencing). Tide DCs application is limited by a 
specific list of designated crimes. Title X, however, was made applicable to all 
"felonies.""" During Senate debate, Senator Edward Kennedy objected to Tide 
X, expressing the concern that anti-war protestors, such as "Vt. [Benjamin] 
Spock," might be "subjected to special sentencing."'" He proposed to amend 
Ude X to make its application limited "to those convicted of the crimes" 
designated in Tide DC of RICO."' Kemiedy argued diat Tide X's scope ("any 
felony") would extend it to anti-war protesters, such as Dr. Spock, or to policemen 
who violate civil rights."' To exclude such individuals from Tide X, Senator 
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Keoaedy proposed an imendineiit to binit Th)e X to die q>ecified (leases in Title 
IX, by subsiiiiitins for "any felony" in Title X the list of offenses in Tide IX.'" In 
response. Senator McOdlan aijued for maldng Title X applicable to "any 
fctony," and be objected to limiting Title X to offenses specified in Title DC"* "It 
seems to me,** Senator McOellan aisaed, "Oat it woidd be a grave mistake to 
lestiici dangerous offender sentencing to any list of q)ecified offenses supposedly 
typical of organized ctime.**"* Senator Kennedy's amendment failed to pass."^ 

Obviously, diis exdiange denwnstrates an informed judgment of Senators 
McCleDan and Kennedy that Title IX would not include Dr. Spock, diat is. Title IX 
did not api^y to pcMcal or social protest Senators Kennedy and McOellan 
dsottght tbat if Title X were limited to die specific list of offenses in Tide IX, Dr. 
Spock would be excluded from Tide X. Accordingly, the intent of the key sponsor 
of RICO, Senator McOellan, not to have it ^iplicable to political or social protest 
ismanifesL"* 

Tlie principle of selection used to exclude certain offienses from RICO provides 
further oonfimuticm that RICO was consciously designed not to impact first 
amendment freedom. Had Senators McOellan or Hruska wanted to make RICO 
applicable to political or social protests, diey bad only to add "coercion" to the list 
of state offenses. Since it is not in the predicate offenses, it ought now to be added 
in effect by the inteipretation of "extortion" to include "coercion." 

Tule 18 U.S.C. § 2101 is conspicuous by its absence from the list of predicate 
federal offenses."* Tlie omissi<p of die anti-tiot provisions of § 2101 in RICO is 
also crucial in light of die roles played in the enactment of § 2101 by Senators 
McOellan and Hruska, die two principal sponsors of RICO in the Senate. Bodi 
were aware of the statute. Had either wanted RICO to cover illegal demonstrations, 
linle effon was required to add { 2101 to the list of dedicate federal offenses. 

Between Novendier, 1967 and August, 1969, Senator McOellan, as chairman of 
die Senate Peimaoent Subcommittee on Investigation, held 71 days of hearings on 
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liou and cither civil disordere."" After H.R. 421 passed flie House, the Senate 
Judiciary Commiaee held 13 days of bearings on it HJL 421 was the legislatioo 
dut first prc^xised adding $ 2101 to Title 18.'^' Senators McQellan and Hruska 
each chaired a day of those bearings.'^ Senator Hniska spoke on the floor'^ in 
favor of the amendment to the Gvil Ri^t Aa of 1968'^* that added $ 2101 to Title 
18.'^ Senators McCiellan and Hruska also voted for the amendmenL*^ Accord- 
ingly, Senators McOellan and Hruska were aware of the issue (civil distuibances) 
and the law (18 U.S.C S 2101) when RICO was drafted and enacted. Rq)eatedly. 
Senator McGellan referred to his own investigations into otganized crime, labcn- 
racketeering, narcotics, and gambling when he reported S JO to the Senate''^ and 
(poke in favor of the bill cm the Senate floor.'^ McdeUan and Hruska, however, 
do not mention civil disturbances in speaking in favor of S30 or Title DC 
McCiellan does not refer to his work in investigating civfl distuibances and neither 
McCIeUan nor Hiuska refer to his efforts in processing 18 U.S.C. { 2101. Had 
either wanted to inchide political or social protest, rather than to exclude it, no 
doubt they knew how to ^eak their minds.*^ IVisting RICO to make it qiplicable 
to political and social protests by expanding "extortion" to include "coercion" is 
inappropriate. 

9. Conclusion: "Obtaining" in 18 U.S.C. § 19Sl(a) means "taking". It requires 
not only dial the victim lose property, tangible or intangible, but dial dw 
peipetrator or a third person "get" it "Obtaining" does not, in shoit, mean "to 
depive" or "to part widi."'*• 
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Mr. McCOLLUM. Professor Volokh, you are recognized. 

STATEMENT OF EUGENE VOLOKH, ESQ., PROFESSOR OF LAW, 
UCLA LAW SCHOOL 

Mr. VOLOKH. Thank you. I have three basic, relatively narrow 
points that I wanted to meike. 

The first is that these discussions often draw a dichotomy be- 
tween first amendment protected speech and violence. It seems to 
me that this may be a {alse dichotomy. Really what we are talking 
about in a lot of these cases are three possibilities: 

One is first-amendment-protected speech. 
The second is behavior such as blockades, trespassing and sit-ins 

that are not protected, that are criminal, and that have tradition- 
ally been punished—but punished fairly Ughtly, with an arrest, a 
day or two in jail, or some fines. There is a sense, a sense which 
I personally do not share but many others do, that this kind of un- 
lawful but nonviolent civil disobedience can be an important way 
to engineer social chEuige, that it has in the past led to a consider- 
able amount of good, and that even though it is criminal and it 
does violate people's rights it sometimes has significant social util- 
ity and shoidd not be stomped on as hard as the third category, 
which is violence—throwing bombs, vandaUsm, personal iiyury, 
and overt threats of personal injury. 

There are the three categories. Personally, I would treat the sec- 
ond category the same way as the third. I have never supported the 
notion of civil disobedience, except perhaps to laws that are really 
egregious, in which case the legal system is not going to help out 
anjrway. 

I thmk sit-ins and blockades, whether to oppose abortion or op- 
pose the draft or support civil rights, are wrong because they vio- 
late people's property rights and interfere with people's ability to 
lead their lives as they please. Therefore, it seems to me, if one 
shares this view, one can easily say it is no big deal that RICO 
might punish such civil disobedience. 

But, I know a lot of other people would say yes, indeed, sit-ins, 
blockades and such should be punished, but they should not be 
punished with the fiill force of Federal civil and criminal law en- 
forcement. They should not be punished with the fiill force of 
RICO, which is a statute which provides penalties considerably 
greater than what has been traditionally done for conduct in this 
the second category of nonviolent civil disobedience. 

In fact, as alluded to by Mr. Blakey and Mr. Marine, most people 
think of extortion as involving the threat of violence. But courts 
have defined it more broadly. For example, in the Libertad v. Welch 
case Euid in the Scheidler trial itself, the court interpreted the very 
act of blockading as a form of extortion, the theory being that it 
is a use of force—an interference with the use of property, perhaps 
by the threat of future such interference. 

Now, I think that is somewhat imiisual definition of extortion. I 
think that somebody can support it, but if one supports the defini- 
tion, they have to realize that, indeed, all sorts of protest move- 
ments which do involve forcefiil occupation of another's premises 
would be punished by RICO. 
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So if one believes that civil disobedience through nonviolent ac- 
tions such as sit-ins and blockades should not be included in RICO, 
it seems to me that the answer is not to jettison extortion alto- 
gether but to make clear that it applies to only wrongful or threat- 
ened violence and not just "force, which may be interpreted to 
cover, as I said, trespass and blockade. 

That is my first point. If you value civil disobedience, then you 
might want to consider excluding nonviolent, although illegal and 
constitutionally unprotected, conduct from the scope of RICO. 

My second point goes to one particular first amendment problem. 
RICO generally does not cover constitutionally protected speech 
and cannot lawfully do so, but there is at least one area in some 
of the cases where RICO suits might have overstepped constitu- 
tional bound ones, and that is the area of threats. 

We all agree that certain kinds of specific threats are constitu- 
tionally unprotected. At the same time, the comts have recognized 
that often in protest movements there is going to be forceful and 
threatening language used. In NAACP v. Claiborne Hardware, 
where there was an NAACP boycott of racist businesses, the civil 
rights leader, Charles Evers, was talking about possibly that necks 
would be broken and the sheriff could not sleep with boycott viola- 
tors at night. The Court said that even though this is forcefiil lan- 
guage, it is a form of constitutionally protected political hjrperbole. 

Unfortunately, I have seen in some cases, for example, the 
Planned Parenthood of Columbia case at pages 1372 through 73, 
that certain similar statements, for example, a poster condemning 
doctors who provide abortions, have been interpreted this way, and 
I think courts are too liberal in letting such matters go to the jury. 

Under NAACP v. Claiborne Hardware and under the general 
doctrine of independent judicial review, courts ought to determine 
before the case goes to the jury whether or not this material is a 
true threat or just very forceful and perhaps intimidating but nev- 
ertheless constitutionally protected rhetoric. 

So one possible clarification you may consider to the statute— 
which courts would have to arrive to in any event under sound ap- 
plication of constitutional doctrine—is that courts should, at the 
summary judgement stage (before the case goes to the jury) exclude 
material which might be intimidating but is nevertheless constitu- 
tionally protected under Claiborne Hardware. 

And, finally, the third point: I think that RICO is a good statute 
which can be properly applied to terrorist organizations, even ideo- 
logical ones. At the same time, for any law there is always the risk 
that the very existence of the law will chill people who are not ac- 
tually covered by the law. 

Say there is a lawsuit brought against an organization that is 
nonviolent and engaged in perfectly lawful first-amendment-pro- 
tected activity. They are innocent, but nonetheless a lawsuit is 
brought. They have to defend against it. They have to spend a lot 
of money and time defending against it, and they may in the future 
be chilled fi^)m lawfully protected conduct by the bringing of this 
lawsuit. 

I personally do not think this is much of a problem with the stat- 
ute, but I know that other people may differ. And if indeed one 
thinks that this statute, even though in theory inapplicable to such 
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law-abiding organizations, is in practice likely to lead to a lot of 
litigation and alot of costs to such legitimate orgEinization then it 
may be reasonable for Congress to specifically exclude political ad- 
vocacy groups, leaving it to courts to more precisely elaborate the 
meaning of this term. 

To briefly summarize the three points. Congress may consider 
limiting "extortion" to violence; second, it may make clear that 
courts should be careful about pimishing purported threats; and, 
third, it may consider the possibility of limiting this statute to non- 
ideological organizations. 

Mr. McCoLLUM. Thank you. 
Mr. Brejcha. 

STATEMENT OF THOMAS BREJCHA, ESQ., PRO-LIFE LAW 
CENTER, CHICAGO, IL 

Mr. BREJCHA. Mr. Chairman and members of the committee, we 
appreciate your kind invitation to appear today. 

Let me say that we submitted a rather long prepared statement, 
and after 11 years of litigation in Chicago, and it originally began 
in Delaware, we could have submitted far more, and I will leave 
a lot of the detail of our litigation to that prepared statement and 
to answering questions that any members may have. 

But let me say that we come here today resisting the temptation 
to reargue our case to Congress. Judge Coar is an able jurist, and 
NOW V. Scheidler remains a work in progress. The case is not over. 
No judgment has been entered as yet on that verdict. We just con- 
cluded last week a 3-day hearing on plaintiffs' request for entry of 
a nationwide injimction against the named defendants and any- 
body in the country who might be in active concert or in participa- 
tion with them. 

We are pleased to say that former U.S. Attorney General Ramsey 
Clark has joined our defense team and was present at least for the 
concluding day of that hearing, and that indeed far more is at 
stake in mis litigation and here today than the fate of any particu- 
lar defendants or even of our pro-life movement. What is at stake 
here is really the ability of citizen protest groups of any stripe, of 
any persuasion, to organize and mount some sort of sustained cam- 
paign that may involve acts of civil disobedience. 

TTie Professor has made many points, auid the point that the 
false dichotomy between what is lawful and non-lawnil is unhelpful 
here in many ways, is an extremely important point because civil 
disobedience, by definition, violates laws. The people who engfige in 
civil disobedience are prepared as part of their conscientious self- 
sacrificial act to pay what price might be meted out by reason of 
their having taken that action. 

There is no question that laws that are broken require or call for 
some sort of penalty if, in fact, there is an adjudication of a law 
violation. The question here is whether that penalty, whenever that 
law may be brolcen, would be a penalty for extortion and a law that 
traditionally is aimed at elements of organized crime or those that 
are out to get something by making threats of serious harm or vio- 
lence against somebody else. 

Nobody in these protest movements is out to get an)i;hing but 
what they may feel profoundly to be something critical for our soci- 
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ety in terms of social reform. And indeed we presented at the in- 
junction hearing a whole array of witnesses, many of whom were 
not allowed to testify because of Umitations of time, representing 
protest groups outside the pro-life movement. 

Jim Douglas with his wife Shelley founded Groimd Zero Cam- 
paign for Nonviolent Action Against Nuclear Weapons. He testified 
that the chilling effect of the idea that RICO might be applied 
against their crusade, that he might have lost his home, his free- 
dom, by virtue of what he felt to be something that drove him as 
a matter of his belief in what this country stood for to take action 
and get involved, that that was indeed chilling and was tanta- 
mount to a subzero blast. 

It is precisely this inevitable tendency of protest groups involving 
such fimdamental issues that drives their participants and leaders 
to engage from time to time in acts of self-sacrificial civil disobe- 
dience. It is precisely that that makes the matter before us today 
so critical. Because criminalizing those acts as trespass and dis- 
orderly conduct is one thing, but criminalizing such acts as extor- 
tion or racketeering is something else. This is indeed a bipartisan 
position that we urge today. 

Patricia Ireland is not listed as a witness, but a photograph of 
her appears in our papers handcuffed when she personally engaged 
in an act of a civil disobedience on her part. The history of the suf- 
fragettes is replete with courageous women like Susan B. Anthony, 
who dared to violate law in what they felt was a compelling cause, 
a need to dramatize what they stood for by standing up and taking 
what penalty was meted out for them. 

But it wasn't RICO. It shouldn't be RICO. It wasn't extortion. 
They were not threatened with loss of their livelihood, with loss of 
house and home. They were not tied up in litigation for 11 or 12 
years, litigation of the sort that, even if you win it, you will be des- 
titute at the end of it. And of course, as I said, we are not near 
the end in NOW v. Scheidler. 

I do ask almost by way of personal privilege in light of Rep- 
resentative Schumer's remarks to say something about the particu- 
lars of our case. Yes, there was evidence of violence, but another 
critical part of this is that the violence that is charged is not nec- 
essEuily on the part of the RICO defendant. As my opposing coun- 
sel's papers submitted this morning emphasize, what RICO does is 
criminalize leadership of organized protest groups, even if those 
leaders speak for nonviolent methods of protest, even if they take 
precautions to be sure that those who are fellow travelers or adher- 
ents of their groups are nonviolent. In fact, even if they preach the 
message of nonviolence with enthusiasm and urgency, they may be 
held accountable and, in this case, were held accountable under 
RICO for the acts of persons who may have been fellow travelers 
who may have come to one meeting, who may have been on a pick- 
et line, but who acted for themselves. And the idea that a bombing 
victim may testify this morning against us epitomizes this problem. 

We deplore what happened in Birmingham in that act of vio- 
lence. Our clients have repeatedly spoken out against violence, de- 
plored it, discouraged it and did everything but use the word "con- 
denm," which they don't use on moral groxmds, but that they 
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and a real betrayal of what this country stands for. 

Just concluding very briefly and bluntly, that use of extortion 
and racketeering statutes ag£dnst any protest movement in effect 
takes Dr. King's famous letter from the Birmingham jail, which is 
our best, most eloquent statement of the role and significance of 
civil disobedience in this country, and turns that precious historic 
dociiment into a manual for extortion. 

It was nothing of the sort. Even to suggest that seems sacrile- 
gious. It offends and destroys much of what this country has stood 
for and should continue to stand for. 

Why has the Justice Department not pursued people under 
RICO? Because this Congress, just a few years ago passed the 
FACE Act, one of the most draconian statutes. In attacking pro-life, 
antiabortion terrorism, violence, even mere interference with access 
to abortion clinics, the litigation under the Freedom of Access to 
Clinic Entrances Act has burgeoned. The Justice Department has 
brought numerous repeated lawsuits around this country, including 
against main line pro-life groups, for interfering with access, and 
for civil disobedience in front of clinics. Nobody does it, really, any 
more. Why? Because the prices have bid that tactic out of the af- 
fordabOity of anybody but those who don't have jobs or don't care. 
Nobody can afford to lose their livelihood, to lose their homes by 
virtue of that civil disobedience. The FACE Act does outlaw every- 
thing that Mr. Schumer spoke against. It covers all of those evils. 

To use RICO against protesters simply takes the problems that 
arose in our case and spreads them across the entire spectrum of 
civil protest, covering every variety of protest on the left, the right, 
the whole spectrum of issues on which American citizens may feel 
so deeply that they may get involved and occasionally get involved 
in acts of civil disobedience. 

Thank you. , 
Mr. McCoLLUM. Thank you, Mr. Brejcha. 
[The prepared statement of Mr. Brejcha follows:] 

PREPARED STATEMENT OF THOMAS BREJCHA, ESQ., PRO-LIFE LAW CENTER, CHICACSO, 
IL 

I. THE "RICO-SPECTRE" THREATENS TO POISON AMERICAN POLITICS AT THE GRASSROOTS 

The undersigned, defense counsel for four of the five defendants in NOW v. 
Scheidler,^ is pleased to submit this Statement in support of proposed legislation to 
curtail the abusive prosecution of civil claims under the Racketeer Influenced and 
Corrupt Organizations Act ("RICO"), 18 U.S.C. § 1961 et seq. against non-violent 
groups engaged in political advocacy. Indeed, the NOW v. Scheidler litigation epito- 
mizes the grave peril that such civil RICO suits pose for citizens who would need 
our lofty exhortations that they "do more" than cast their ballots on election days, 
that they "get involved" in American politics at the grassroots level, that they band 
together back in their state and local communities and organize into groups, alli- 
ances, networks. This populist thrust of our politics is now overshadowed by the 
grim spectre of potential civil RICO liability. As in NOW v. Scheidler, that RICO- 

' Together with co-counsel, Ramsey Clark, Esq., former U.S. Attorney General, of New York 
City, Richard Caro, Esq., former Assistant U.S. Attorney for the E.D.N.Y., of Illinois, and Debo- 
rah Fischer, Esq.. of St. Louis, the undersigned represents defendants Joseph Scheidler, Andrew 
Scholberg, Timothy Murphy, and the Pro-Life Action League, Inc. 

The sole remaining co-defendant in the case, an assodation-in-fact called "Operation Rescue," 
is represented by three attorneys affiliated with the American Center for Law & Justice, name- 
ly, Larry Crain, Esq., of Nashville, David Cortman, Esq., of Atlanta, and Skip Ash, Esq., of Vir- 
ginia. 
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spectre entails an exposiire to draconisin treble damage awards, massive assessment 
of attorneys' fees, and nationwide injunctions—whenever some like-minded activist, 
who may be "linked" to a potential defendant by some chain of association, however 
remote, direct or indirect, who may have attended some national, regional, or local 
convention or forum, or joined in a demonstration with a defendant, engages in two 
or more acts of peaceable non-violent direct action within a period of ten years, in- 
cluding conscientious acts of civil disobedience, causing injury to "business or pr<M>- 
erty." That injury may be no more than mere economic loss, occasioned during the 
two or three hours' duration of a demonstration. And £dl that need be shown by way 
of "predicate acts of racketeering" is that, for example, access to a place of business 
was blocked by one or more persons peaceably engaged in a "sit-in." 

Keep in mind, of course, that one may not escape the RICO-spectre simply by re- 
frzuning from direct participation in acts of civil disobedience. So long as those acts 
are undertaken by otners who may profess to share an allegiance to tne same group 
or cause, whose ties may be more or less tenuous, anybody who may be found to 
"operate" or "manage" the group or cause may be sued, and indeed may be held lia- 
ble. This amounts to "guilt by association" in an extreme and virulent form, which 
represents the very antithesis of the spirit of our democratic politics and a corrup- 
tion of the ancient moral principle of individual responsibility and guilt. Jury In- 
struction No. 20 in NOW v. Scneidler, purporting to define RlCO's 'Hiird Element, 
that a defendant be "associated with" with an alleged racketeering enterprise, spells 
out just how far and wide the RICO dragnet may be cast: 

". . . the defendant must have had some minimal association with [the rack- 
eteering enterprise] and have known something about [its] activities as they re- 
late to the illegal acts under RICO. It is not necessary that the particular de- 
fendant conmiitted acts unlawful under RICO or was aware of all the unlawful 
acts committed by the other people who were associated with [the racketeering 
enterprise]. 

"If the defendant was associated with [the racketeering enterprise] at any 
time during its existence, this element is met. It is not necessary that the par- 
ticular defendant be associated with [the racketeering enterprise] for the entire 
time that it existed." ^ 

Really, whether or not somebody who decides to engage in grassroots citizen poU- 
tics may or may not be found gvulty of violating RICO after a jury or bench trial 
almost Dees the question. For it doesn't matter so much if you're guilty or innocent, 
if you will risk being put out of house and home just by being sued. Imagine the 
grim prospect of suffering through years of federal racketeering litigation, only to 
win a "not guilty" verdict severaJ years down the road! Financial destitution or 
bankruptcy, sweetened with the balm of belated legal vindication. Few citizen activ- 
ists have enough savvy or commitment, let alone the wherewithal, to retain counsel 
to defend their interests for even a single deposition, pursuant to the form of sub- 
poena duces tecum that has become de rigeur in this sort of litigation, csdling for 
production of all documents relating to the activities, organization, membership, and 
Kind-raising of their entire local group and/or affiliates. The broader the RICO 
chftrges are drawn initially, the broader the scope of permissible discovery—in NOW 
V. Scheidler we were tasked to defend repeated rounds of depositions that were 
taken not only in Chicago but all over the country, in Portland, Oregon, Washing- 
ton, D.C., Raleigh, North Carolina, Fort Wayne, Indiema, Fargo, North Dakota, 
Maryland, Pensacola, Florida, Dallas, Texas, Southern California, and finally, in To- 
peka Womens' Prison and on Florida's death row. Our requests for leave to have 
depositions taken by telephone were all turned down, by both plaintiffs and by the 
district court, with the sole exception of the December, 1988, deposition of the Re- 
spect Life Director of the Roman CathoUc Diocese of Fargo, North Dakota. 

Thus the out-of-pocket expenses of defending NOW v. Scheidler—paying for depo- 
sition and trial transcripts, airline tickets, duplicating exhibits, etc.—have run heav- 
ily into six-figure boxcar numbers, and the lawsuit, now into its thirteenth year, is 
far from over. Certainly, if we couldn't afford to cover all the depositions where our 
clients' vital interests, including their constitutional as well as financial interests, 
were at stake in such a high-profile case, how can local pohtical activists be ex- 
pected to fund aggressive or adequate defenses against racketeering charges in 
which they might be named or otherwise impUcated? Many of these suits, which are 

^ Of course, as far and wide as the RICO dragnet may be cast when suits are brought under 
18 U.S.C. § 1962(c), under which the jury returned its verdict late last April against the defend- 
anU In NOW v. Scheidler, the RICO-spectre extends yet farther under 18 U.S.C. § 1962(d), 
which outlaws conspiring to (i.e., agreeing that somebody else) operate or manage any racketeer- 
ing enterprise. 
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Bproutin^ up like mushrooms around the country, may go to default—a danger sign 
for the vitauty of oxir democratic institutions. 

n. THE INDISPENSABLE CORE OF PLAINTIFFS' TRIAL THEORY IN NOW V. SCHEIDLER WAS 
THAT WHOLLY PASSIVE, TEMPORARY BLOCKING OF PHYSICAL ACCESS MAY BE AS- 
SAILED AS "FORCEFUL" OR "VIOLENT" AND EQUATED TO "EXTORTICW" 

NOW V. Scheidler was originally filed back in Jtuie, 1986, in the federal district 
court at Wilmington, Delaware, as a single-count claim imder the federal antitrust 
laws. NOW and two abortion clinics, represented by Morris Dees, Richard Cohen, 
and Elizabeth Johnson of the Southern Poverty Law Center, charged that the de- 
fendants (then including Scheidler, his Chicago-based Pro-Life Action League, Inc., 
John Ryan-' and his St. Louis-based Pro-Life Direct Action League, Inc., and Joan 
Andrews) were engaged in an unlawful nationwide "conspiracy in restraint of 
trade," specifically, to "shut down" the commerce of abortion. Defendants' motions 
to dismiss were denied, on the grounds inter alia that the sheer adverse impact of 
their protest on the cUnics' businesses rendered them "commercial" actors, amenable 
to regulation under the rubric and metric of antitrust (though later NOW conceded 
that the only "market" in which the parties competed was the "marketplace of 
ideas"). 

But then after canvassing all of Scheidler's and the League's correspondence and 
other files, finding nothing to support their propaganda that defendants were tied 
to any violent conspiracy,'^ Messrs. Dees, Cohen, and Ms. Johnson of the Southern 
Poverty Law Center withdrew from the case. Patricia Ireland, then NOWs executive 
vice-president, stepped in as lead counsel, and plaintiffs promptly amended their 
complaint, adding new claims and new defendants in February, 1989, including 
three new federaTracketeering charges under RICO. Plaintiffs now claimed that the 
League, Scheidler, and new defendants including Monica Migliorino of Milwaukee, 
Randall Terry of Binghamton, New York, and Operation Rescue were not just anti- 
trust conspirators, but also "extortionists," who conspired to put the abortion indus- 
try in "fear" of losing its business. Plaintiffs also sought to bolster their antitrust 
claim, by adding yet another defendant, Conrad Wojnar, proprietor of Chicago-area 
non-profit, volunteer-staffed pregnancy-support counseling centers and a home for 
unwed mothers. This, NOW and the clinics urged, constituted direct "competition" 
with the clinics' own "commerce"—as if the "value" of a child's life, surpassing all 
measure of value and transcending the digits on any balance sheet, could be 
weighed on some jeweler's scale as against the cost of its own abortion. 

But then as now, the heart of plaintiffs' claim was that the "direct action" tactics 
used by the defendants and their hundreds, thousands, or tens or hundreds of thou- 
sands^ of alleged co-conspiratora—including the sit-in's or "rescues" steged by Ran- 
dall Terry's "Operation Rescue" from 1987 and thereafter—constituted "extortion" 
violative of the federal Hobbs Act, 18 U.S.C. § 1951. Indeed, in their initial and 
amended RICO claims, plaintiffs cited Hobbs Act extortion as the only predicate "act 
of racketeering" forming the alleged requisite "pattern" for making out the RICO 
violation. Thus although plaintiffi' supporting papers (called a "RICO Case State- 
ment") purported to detail an extensive variety of violent acte allegedlv committed 
by the defendants' "co-conspirators" around the country, "includEingfat leiist 23 acts 
of arson and attempted arson; 33 fire bombings; 11 acte of destruction of clinic prop- 
erty; 8 assaults and batteries upon cUnic staff and personnel," eto., all these acts 
were only alleged to constitute to same crime of federal extortion. 

After the district court denied four successive motions to dismiss plaintiffs' claims 
as pled, suddenly in late May, 1991, five years after the initial filing of suit. Judge 
James Holderman granted tiie fifth such motion we'd filed back in August, 1990. 
NOW and the clinics appealed to the U.S. Court of Appeals for the 7th Circuit, 
which unanimously affirmed the dismissal of both the antitrust and RICO claims, 

^ Ryan dropped out of active participation in the pro-life movement within a couple of years 
after NOW sued him. NOW nonetheless persisted in suing him tmti) he and the St. Louis 
League settled with plaintiffs after the Supreme Court's decision in 1994. 

*NOW accompanied the filing of the case with a plethora of publicity about the rash of arsons 
and bombings at clinics in the early to mid-80's, urging that it decided to file suit in order to 
'stop the violence," yet it never formally pled its contention that defendants were guilty of such 
violent misconduct, or of conspiring with others to engage in violence, within the lawsuit until 
it sought, and obtained, review in the Supreme Court. On prevailing there, plaintiffs promptly 
amended anew to plead an explicit claim that defendants' racketeering activity and/or conspir- 
acy encompassed a pattern of predicate acts including murder, arson, and kidnaping as well as 
extortion (i.e., clinic Dlockades), fetal thefts, travel across state lines to commit felonies, etc. 

' Maureen Burke, a NOW vice-president, testified at her deposition and repeated at trial that 
NOW gauged the size of the nationwide conspiracy charged in its pleadings as only "possibly 
. . . less than a million" persons! 

S9-932 00-3 
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and on plaintiffs' petition for rehearing en banc, not a single Judge voted for rehear- 
ing. 

While the U.S. Supreme Court denied plaintiifs' petition for review of the anti- 
trust dismissal, review was granted on the two RICO counts that NOW and the clin- 
ics appealed (§§ 1962(c),(d)),* on the narrow issue whether RICO's text supported 
the (hstrict court's cited ground of dismissal, namely, that the conduct of an "enter- 
prise" through "racketeering" required a plea and proof as to some economic motive. 
The high Court found no such economic limitation in RICO's text, which broadly de- 
fined "enterprise" to encompass any "association in fact," and it held that no such 
"impUed exception" could be read into RICO's plain terms. Justice Rehnquist, writ- 
ing for the Court, explicitly stated in a footnote that the Court did not understand 
that any First Amendment issue had been raised below; that none was passed upon 
by the Supreme Court; and that those issues remained fully open to adjudication 
on remand of the case to the trial court. Justice Souter, concurring (joined by Ken- 
nedy, J.), emphasized that the district court on remand should "notice that RICO 
actions could deter protected activity and . . . bear in mind the First Amendment 
interests that could be at stake." He also "stress[ed] that nothing in the Court's 
opinion precludes a RICO defendant from raising a First Amendment in its defense 
in a particular case," adding that: "Conduct alleged to amount to Hobbs Act extor- 
tion, for example, or one of the other, somewhat elastic RICO predicate acts may 
turn out to be fully protected First Amendment activity, entitling the defendant to 
dismissal on that basis" (114 S.Ct. 798, 807 (1994) (Souter, J., concurring). 

On remand, the Seventh Circuit Court of Appeals, in an unpublished opinion, di- 
rected that the district court address the questions highlighted in Justice Souter's 
concurring opinion, namely, whether the predicate acts alleged in the complaint in 
fact violated the Hobbs Act, and which of the defendants' activities, as alleged, are 
protected by the First Amendment, given that "even in a case where a RICO viola- 
tion h£is been validly established, the First Amendment may limit the relief that can 
be granted against an organization otherwise engaging in protected expression" (cit- 
ing and quoting NOW v. Scheidler, 114 S.Ct. at 806 n.6, 807). The Seventh Circuit 
further took note that "Hobbs Act extortion [was] the sole RICO predicate act al- 
leged by plaintiffs in both their complaint and their RICO Case Statement." NOW 
v. Scheidler, 25 F.3d 1053, 1994 WL 196761 **2 (7th Cir. 1994). 

But on remand, before the district court complied with this mandate, however, 
plaintiffs sought and secured leave to file their third amended complaint. Suddenly 
the number of "predicate acts of racketeering" alleged by plaintiffs had proliferated 
from the single claim of Hobbs Act extortion into an entire cluster of claims. Plain- 
tiffs now alleged that, through their alleged racketeering enterprise, the Pro-Life Ac- 
tion Network ("PLAN"), defendants conducted a pattern of violations of the Hobbs 
Act, 18 U.S.C. § 1951, the Travel Act, 18 U.S.C. § 1952, and the Theft from Inter- 
state Shipments Act, 18 U.S.C. §659 (by allegedly stealing and transporting fetal 
remains said to be worth over $100), as well as violations of state criminal statutes 
outlawing murder of clinic personnel, including doctors and their families, kidnaping 
of clinic personnel, arson against clinics, and acts or threats to commit extortion 
and/or the commission or threat of physical violence to persons and property. 

In adjudicating the summary judgment motion brought by defendants Randall 
Terry' and Operation Rescue last September, 1997, while fincUng "a plethora of evi- 
dence" to demonstrate "genuine issues as to defendants' affecting of intangible prop- 
erty—the right to pursue a lawful business—by the forced closing of clinics thriough 
the use of fear," entitling plaintiffs to go to trial on their claims of Hobbs Act viom- 
tions, the court found no support for plaintiffs' new claims on remand fi-om the Su- 
preme Court that defendants nad engaged in predicate crimes of violence. 

A. No Evidence Supporting the Predicate Act of Murder—^Thus noting that "the 
record fails to support plaintiffs' allegation that any of the defendants individually 
or through PLAN committed the pre<ucate act of murder," the district court further 
noted that plaintiffs were "noticeably strained in their attempt to implicate the de- 
fendants in the attempted murder of Dr. George Tiller, tmd the murders of Dr. John 
Britton and James Barret" (Op. 38—39). Reviewing plaintiffs' evidence of alleged 
links between defendants and Rachelle Shannon, on the one hand, and Paul Hill, 
on the other hand, the court concluded: "Not only does this evidence fail to support 

* A third RICO count, pled under 18 U.S.C. § 1962(a), was jettisoned when plaintifTs petitioned 
for writ of certiorari, 
' Defendant Terry settled the case just prior to the filing of the pretrial order before the March 

jury trial got underway, agreeing to entry of a nationwide consent iiyunction rather than risking 
liabiUty for treble damiskges and attorneys' fees, etc. 
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plaintiffs' theory, but it lends credence to the contrary proposition that there was 
no conspiracy between either Shannon or Hill and the defenoants" (Op. 39).* 

B. No Evidence of Kidnaping or Arson—Here, the district court a^ain found that 
"plaintiffs try again to implicate defendants through the acts of third parties who 
have no established connection to defendants or PLAN that would cause this court 
to impute the acts of those third parties to the defendants or PLAN," for example, 
citing Ms. Shannon's deposition testimony about her various acts of arson and at- 
tempted robbeiy 'without demonstrating that defendants were in any way involved 
in these acts" (Op., 40). 

C. Plaintiffs Give Up Claiming Theft from Interstate Shipments of Fetal Re- 
mains—The district court granted summary judgment for Operation Rescue and 
Terry on this ghastly claim, and plaintiffs elected themselves to jettison the claim 
shortly before trial. By this means, plaintiffs escaped their burden of proving that 
these human remuns, which had been destined for disposal as mere "Vaste" when 
diverted by defendants and others for humstne religious burial, qualified as "goods" 
belonging to the clinics (which had shipped them for disposal to the pathology lab 
from whose open loading dock they were retrieved)^ which were "worth" not less 
than $100 in market value. Defendants, of course, contended their value to be price- 
less. 

D. Jury Trial Proof of "Violence" & Extortion—Thus at trial, the focus of plaintiffs' 
proofs was once again on their core claim that defendants or others "associated with 
the enterprise" or "co-conspirators" had been guilty of repeated acts of extortion, 
amounting to an obstruction of interstate commerce "by blockading abortion clinic 
doors, obstructing doctors' and patients' ingress to emd egress from abortion clinics, 
and threatening, harassing, and assaulting abortion cUnic personnel and clients," 
and placing the latter "in reasonable fear" by reason of these incidents. 

Plaintiffs sought to bolster and embellish this claim before the jury by arguing 
that defendants had a "strange" or skewed definition of "violence." More specifically, 
plaintiffs argued, defendants overlooked the fact that putting one's physicfd self be- 
tween a woman seeking "medical services" and the clinic she is trying to enter can- 
not be categorized as non-violent." Instead, this physical interposition or "block- 
ading" constitutes an aggressive, violent act. Similarly, going Ump upon being ar- 
rested is not "non-violent," but rather an aggressive act of "resisting arrest." 
Throughout the jury trial, while repeatedly bringing up the acts of violence that 
Judge Coar had ruled out of the trial—namely, the shootings of the abortion doctors 
and escorts, with which defendants were not implicated—plaintiffs pressed their 
contention that defendants, their "co-conspirators" and others "associated with the 
PLAN enterprise" around the country, were guilty of an onslaught of violent acts 
and threats of violence against abortion clinics by virtue of the mass demonstra- 
tions, staged by Operation Rescue and other groups, that involved acts of civil dis- 
obedience in the form of passive blocking of access to the clinics for some period of 
time. These acts were then cited as grounds for finding defendants guilty of extor- 
tion imder federal and state laws, through deprivation of womens' rights of access 
and clinics' rights to do business, etc. by virtue of "fear," "force," and "violence." 

m. PLAINTIFFS' EXTORTION THEORY REBUFFED GENERATIONS OF JURISPRUDENCE 
UNDER THE HOBBS ACT 

A. Plaintiffs' Theory Distorts the Hohbs Act—Plaintiffs prevailed on the district 
court to adopt an improperly, indeed unconstitutionally, overbroad reading of the 
Hobbs Act. 'Thus the ideological dynamics of political cases like this one breed er- 
ratic distortions in the adjudication of controlling issues of substantive law. 

Here, the district court upheld plaintiffs' skewed extortion theory that they "part- 
ed with" property rights out of Tear" stemming from threats of economic loss or 
"forceful" or Sriofent   acts on the part of the defendants or others "associated with 

^ Among other things, the district court pointed out that plaintiffs' own evidence demonstrated 
that "PLAN leaders and core members, including defendant Scheidler and other named defend- 
ants, refused to sign a petition supporting a theory of justifiable homicide' with respect to pro- 
life activism and attempted to dissuade Hill from subscribing to that theory" (citing inter alia 
both Scheidler's and Hill's depositions as well as plaintiffs exhibits). 

"The loading dock was a nightmarish scene crying out for intervention, stacked with stained, 
stinking, putrid cardboard cartons and drums awaiting pick-up for refuse disposal, prompting 
an unknown lab employee to phone a well-known pro-life counselor, who in turn phonea the 
League. Retrieval of these remains was witnessed by lab representatives who did not interfere 
and, in fact, told the press that they were "through with them" once put out in the back. 

The entire episode constituted a modem mirroring, if not a reenactment, of Sophocles' Antig- 
one, the most striking variable being that Creon's command, according to plaintiffs, is now some- 
what ftizzily couched in the RICO statute, incorporating 18 U.S.C. S 659. 
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the enterprise."'° In embracing this theory, however, the court overlooked the Su- 
preme Court's insistence in this very case, among others, that the text of any stat- 
ute controls its meaning. See. e^., U.S. v. Turkette, 462 U.S. 576, 580 (1981): 
Ruaelio v. U.S., 464 U.S. 16, 21 (1983). See generally, D. Shapiro, Continuity and 
Chance in Statutory Interpretation, 67 N.Y.IIL.Rev. 921, 922 ("Justices of the Su- 
preme Court are attempting with missionai^ zeal to narrow the focus of consider- 
ation t the statutory text and its "plain meamng*"). 

The plain terins of the Hobbs Act proscribe "obtaining" any "property" from an- 
other, with his consent, etc. through acts or threats of tear, force, or violence, etc. 
18 U.S.C. § 1951(bX2) so defines "extortion." Yet nowhere did plaintiffs ever allege, 
let alone prove, that any defendant or any other co-conspirator, etc. "obtained" any 
property from plaintiffs. Oxford English Dictionary, vol. 10, 669-70 (2d ed. 1989), 
tracing the uses of "obtain" through the history of our English tongue, yields as its 
principal sense "to come into the possession or enjoyment of [sometningj ... to ac- 
quire [or] get." On the other hand, to "part with" signifies to "let go, give up [or] 
surrender. Id., vol. 11, at 262. Nowhere is there any hint of defendants' coming into 
possession or epjoyment of anything by reason of their activism, but for the spiritual 
wages of altruism.'I See generally, Bradley, NOW v. Scheidler: RICO Meets 7%e 
Firs* Amendment, Supreme Court Review 1994, 129, 138 et seq. (1995) ("The dif- 
ficulty with NOWs complaint is that it fails to allege that the defendants 'obtained 
property* or attempted to obtain property from the plaintififs . . . [Tlhis goes against 
the clear language of the Hobbs Act ). 

Nor did plaintiffs or the district court take account of the Hobbs Act's pedigree 
in New York law and the common law of extortion. Generally, words with a common 
law history will be accorded their common law meaning. U.S. v. Turley, 352 U.S. 
407 (1957). See also, U.S. v. Bailey, 454 U.S. 394, 415 n.ll (1980) ("Congress in en- 
acting criminal statutes legislates against a background of Anglo-Saxon common 
law . . ."); Morissette v. l/.S., 342 UTS. 246, 263 (1952) ("Where Congress borrows 
terms of art ... It presumably knows and adopts the cluster of ideas that were 
attached to each borrowed word ). 

Not lone ago, in Evans v. U.S., 112 S.Ct. 1881, 119 L.Ed.2d 57 (1992), while ad- 
dressing Uie color of official right" branch of the Hobbs Act, rather than the branch 
at issue in NOW v. Scheidler (Sn:t)ngful use of actual or threatened force, violence, 
or fear"), what counts in a decisive way is that all nine Justices agreed that the com- 
mon law meaning of "extortion'' controUed.^^ The Justices differed in Evans only as 
to what "extortion" meant at common law, and thus what it meant under the Hobbs 
Act, to obtain another's property under color of official right. But in NOW v, 
Scheidler, there could be no plausible dispute over the fact that any New York stat- 
utory extortionist, or common law extortionist, had to take, or to acquire, or at least 
to demand from the victim, something of value for himself, or herself, or for his or 
her confederates or aUies, in order to be held guilty of "obtaining property from an- 
other." 

Where, as here. Congress borrowed the words of the Hobbs Act from a specific 
body of state law, it is presumed that it intended to adopt the particular construc- 
tion placed on those words under that state law. E.g., Metropolitan R. Co. v. Moore, 
121 U.S. 558, 572 (1887) ("construed in the sense in which they were understood 
at the time in that system fi:x>m which they were taken"). The wording of the Hobbs 
Act derives fi^m the New York Penal Code. U.S. v. Enmons, 410 U.S. 396, 406 n. 
16 (1972). See also, U.S. v. Addonizio, 452 F.2d 49, 72 (3d Cir. ) (citing U.S. v. 
Nedley, 255 F.2d 350, 355-58), and following New York law), cert, den., 405 U.S. 
936 (1972). In Nedley, the Third Circuit souarely held, in accord with New York law 
that "obtaining" was synonymous "taking^ and that "robbery" in the Hobbs Act did 
not extend to ^terference by force and violence with . . . lawful dominion and con- 
trol," since no "taking" or not "intent to steal" could be shown. 255 F.2d at 347. The 
Court said: 

'"The district court cited U.S. v. Local 560, 780 F,.2d 267. 281 (3d Cir. 1985), for its reliance 
on plaintiffs' "part with" theory. But in that case, defendants' intimidation of union members 
was part of a broader pattern of murder and extortion, including extortion of labor peace" pay- 
ments from truckers which also enabled defendants to secure and solidify their control and 
domination of the Local's aflairs. Property was indeed "obtained" in abundance, as gifts and 
kickbacks abounded. 

" Anent altruism, see generally, K. Monroe, The Heart of Altruism: Perceptions of a Common 
Humanity (Princeton, 1^6) (contending that, contrary to traditional theories that tend to fold 
altruism back into concepts of self-interest, altruists view the world differently, seeing fellow 
human beings instead of others'perception of stransers, etc.). 

"The high Court did say in Evans that Hobbs Act extortion covers "acts by private individ- 
uals by which property is obtained by means of threats, force, or violence" (112 S.Ct 1881, 1886 
(1992)). 
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"^e cannot subscribe to the proposition that Congress intended by the inclusion 
of the word "obtain" to scrap centuries-old concepts of the elements of a felony 
such as robbery and to obliterate requirements of taking" and 'carrying away* 
[or the appropriate state of mind)." 255 F.2d at 352. 

The New York Field Code defined "extortion" as "obtaining of property from an- 
other, with his consent, induced by a wrongful use of force or fear, or under color 
of official right." Field Code, §613 (1865). Under New York law, it is settled that 
an unlawful taking is required in the law of extortion. People v. Whaley, 6 Cow. 661, 
662-3 (N.Y. 1827). Accord. People v. Ryan, 232 N.Y. 234, 235 (1921). 

Moreover, the principle of lenity does apply to construction of any penal statute, 
such as Hobbs Act extortion, which becomes no less penal itself by virtue of its in- 
corporation as a predicate offense within an overarching claim for RICO civil pen- 
alties." Compare, McNally v. U.S., 383 U.S. 346, 359-^0 (1987) (to "defraud" under 
18 U.S.C. § 1341 does not include intangible rights) (courts should "choose the 
harsher construction only when Congress has spoken in clear and definite lan- 
guage"), citing U.S. V. Bass, 404 U.S. 336, 347 (1971); Bowling v. U.S., 473 U.S. 207, 
216-18 (1984) (bootleg phono records are not "goods" obtained by fraud) ("[w]hen as- 
sessing the reach of a federal criminal statute, we must pay close heed to language, 
legislative history, and purpose in order strictly to determine the scope of the con- 
duct the enactment forbids. Due respect for the prerogative of Congress in defining 
a federal crime prompts restraint in this area, where we typically find a 'narrow 
interpretation' appropriate," citing U.S. v. Wiltberger, 5 Wheat. 76, 95 (1820) (Mar- 
shall, C.J.) ("It is the legislatiu-e, not the court, which is to define a crime, and or- 
dain its punishment"). See, D. Shapiro, supra , 67 N.Y.U.L.Rev. 921, 935-36 (1992). 

At the behest of plaintiffs, the district court misplaced reliance on many prece- 
dents, in glossing over the Hobbs Act's "obtaining property" requirement. U.S. v. 
Frazier, 560 F.2d 884, 887 (8th Cir. 1977), cert, den., 435 U.S. 968 (1978), involved 
an extortionist's demand for $150,000 on threatening a bank officer with an "explo- 
sive belt." Money was delivered to a parking lot on defendant's instructions. Though 
no actual pick-up of the money was made, the court held it "not necessary to prove 
that the extortionist himself, either directly or indirectly, received the fruits of his 
extortion or any benefit thereof." But this hardly supports dispensing with the stat- 
utory requirement that there be some effort to "obtain" property, if not its actual 
receipt. Otherwise, mere vandalism would always rise to "extortion," and the dis- 
tinct crimes of "coercion" and "extortion" would mutate into identical twins. 

U.S. v. Starks, 515 F.2d 112 (3d Cir. 1975), concerned extortion of money in the 
guise of reUgious solicitation from donors. Nothing remotely similar occurred in 
NOW v. Scheidler. 

U.S. v. Anderson, 716 F.2d 446 (7th Cir. 1983), is wholly off the point, inasmuch 
as the defendant, an Army of (jod member, extorted over $300 fi-om his kidnap vic- 
tim, telling him he "sought only money," and then talked with his co-abductors for 
the first two days' of their victims' captivity about how they would obtain yet more 
money. "Obtaining" wasn't an issue. 

B. Plaintiffs' Expansive Theory of Extortion Flouts Constitutional Mandates— 
Without mounting any full dress constitutional argument, suffice it to say for 
present purposes that plaintiffs' expansive and elastic version of Hobbs Act extor- 
tion, as incorporated within their RICO claim, poses an unconstitutionally vague 
and overbroad threat of drastic penal or civil treble damage sanctions. From the 
street level perspective of any prospective demonstrator or demonstration leader, 
the impact is devastating, amounting to more of a sub-zero blast thsm any mere 
chilling effect. For the draconian perils of RICO liability now menace any form of 
"direct action," no matter how peaceably intended, directed, or managed, for there 
is always the inevitable risk that one or more protesters will either elect to engage 
in conscience-driven, self-sacrificial acts of civil disobedience, in order to dramatize 
or underscore their protest, or else cross some property line or engage in disorderly 
conduct. It is an old saw in the labor movement that nobody runs a perfect picket 
line. Some disorderliness, often provoked by outsiders or opponents, always must be 
expected. Once First Amendment protection may be lost, then the RICO-spectre 
arises, for street protests aire redolent with "threats" that induce "fear" of economic 
loss, or worse, on the part of targeted commercial interests. Thus plaintiffs' theory 
in NOW V. Scheidler may transmute mere trespass, or disorderly conduct, or even 
the leadership of a demonstration planned to be perfectly lawful but involving some 
elements of oisorderliness or unruliness, into crimes of racketeering and extortion. 

•' It would wreak a perverse form of Solomon's justice on any Act of Coneresa to halve it into 
civil and criminal counterparts, according a different meaning to each half, depending on wheth- 
er the statute was being enforced in a civil or criminal case. 
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It is an axiom of statutoty construction that leg^islation should not be construed 
so as to inirinee on the exercise of First amendment rights, including demonstra- 
tions. E^., DeBartolo Corpo. v. Fla. Gulf Coast Bldg & Const, 108 S.Ct. 1392, 1397 
(1988). Here, plaintiffs' sweepingly broad, amorphous concept of extortion will likely 
be exploited against all manner of protected speech, including picketing and dem- 
onstrations that might, indeed, induce "fear" of "economic loss." This over-inclusive 
version of extortion is fundamentally at odds with the constitutional mandate for 
"precision of regulation," NAACP v. Claibome Hardware, 458 U.S. 886, 916 (1981), 
citing NAACP v. Button, 371 U.S. 415, 438 (1963). 

C. Extortion Should Be Removed As A Predicate For Civil RICO—Dependence on 
the vagaries of federal litigation, in the context of highly-charged, houy-contested 
political cases, for the purpose of curbing the perils bound up with plaintiffs' expan- 
sive theory of extortion, at the core of civil racketeering claims, is fraught with 
undue risk. The extortion predicate ought to be extirpated from civil RICO, root and 
branch, and forthwith. Criminal RICO, allied with criminal prosecution of extortion 
crimes, would amply suffice for purposes of securing the necessary social redress 
against truly extortionate practices of organized crime. 

IV. EQUATING PEACEABLE, NON-VIOLENT ACTS OF CIVIL DISOBEDIENCE WITH THE CRIME 
OF EXTORTION RISKS CURTAILMENT OF OUR PRECIOUS LEGACY OF GRASSROOTS CITI- 
ZEN PROTEST 

A great many individuals and groups of all pohtical stripes and afi&liations have 
risen up in protest against the application of plaintiffs' theory in NOW v. Scheidler 
for using the racketeering and extortion laws as a basis for seeking awards of treble 
damages, attorneys' fees, injunctions and other forms of judicial relief against pro- 
test groups and their leaders. It is no wonder that others have felt imperilled by 
virtue of what has occurred within this litigation, as plaintiffs themselves have 
trumpeted that their triumph "will have repercussions far beyond the reproductive 
rights arena," referring inter alia to RICO's appUcation to other "extremist groups" 
that practice "terrorism ... in many contexts, such as "zealots [who] stalk workers 
in medical laboratories," or "target people in fur coats," or indeed, "terrorize whaling 
ships." ^* 

Among those who have testified for the NOW v. Scheidler defendants,^* both to 
aver the indispensable role and value of conscientious acts of civil disobedience in 
calUng society s attention to perceived fundamental social ills, and to spell out the 
chilling effect that they and tneir protest groups have felt, have been the following: 

a) Dr. Michael Affleck, of Syracuse, New York, former international coordinator 
(1991-95) for Greenpeace International, including coordinating its pulp/paper and 
ozone campaigns (1992-96), who also served as its United Nations Delegation Head, 
and also founded the Nevada Desert Experience, a faith-based group that has en- 
faged in protest and non-violent direct action against nuclear testing at the Nevada 

est Site from 1981 to date; 
b) James Douglass, theologian-activist and author (The Non-Violent Cross, The 

Non-Violent Face Of God, etc.) of Birmingham, Alabama, who testified to his co- 
founding (with his wife, Shelley) the Ground Zero Campaign for Non-Violent Action, 
a nationwide protest movement comprising persons who tracked and then picketed 
the Department of Energy's armed, armored, and heavily gueurded "White Trains" 
that traveled frwm Pantex Corp. in Amarillo, "Texas, final assembly plant for nuclear 
weapons, and deUvered missiles to Trident naval bases on the coasts, each train re- 
portedly carrying more explosive power than was unleashed during all of World War 
11; 

c) Daniel Berrigan, S.J., of New York, New York, who has engaged in both abor- 
tion protest and peace protest and in protest against the death penalty, who is a 
poet and author of some 31 books and plays, and whose declaration relates two re- 
cent "successful" episodes of civil disobedience which not only won vindication for 
the protesters from two New York City judges but which also focused public atten- 
tion upon serious social problems; 

d) Rev. Michael Pfleger, Pastor of St. Sabina's Parish, 1210 West 78th Place, on 
Chicago's South Side, a self-described "Pastor, Preacher, Parent, Lecturer, Activist, 
and "Errand Boy for Jesus,'" who has mobilized his parish and community in a se- 

"F. Clayton, "RICO Reaches Non-Commercial Racketeers: NOW v. Scheidler^ (December, 
1994, pp. 17, 20). 

i^Some have testified in court, but owing to witness limitations and onerous requirements 
that witnesses travel to Chicago for deposition before being permitted to testify, many others 
had to submit sworn declarations for tender to the Court as oners of proof Ms. Rider's declara- 
tion, however, was accepted, t(^ther with her deposition, in lieu of her testifying upon opposing 
counsel's agreement 
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lies of protest crusades, sometimes involving peaceable non-violent direct action, in- 
cluding: an April, 1989 campaign with Fr. George Clements against drug para- 
phernalia, culminating in Illinois legislation; the foundation in June, 1989, of 
Standing Up—Talking Back," a social action organization designed to combat 
crime, drugs, abandoned property, and to empower African-American communities; 
in May, 1990, an anti-Alcohol & Tobacco Billboard campaign culminated in reduc- 
tion of such billboards from 118 to 40 in the Aubum-Gresham community; in Janu- 
ary, 1991, Fr. Pfleger played a key role in the Anti-War campaign; in January, 1990, 
he opened a warming center for homeless women and children; on July, 1991, he 
was found not guilty in a jvay trial on charges of criminal damage to property for 
allegedly defacing alcohol and tobacco billboards, on a plea of necessity to prevent 
saturation of alcohol and tobacco billboards; in June, 1991, he launched a public pro- 
test to condemn the planned marketing of high-alcohol malt Uquor in the African- 
American community, product discontinued; in November, 1991, he led a one-day 
boycott of the C.T.A. to protest fare hikes and service cuts; in January, 1992, he 
exposed 'Vitch-hunf tactics of against Black males on the part of a nearby suburb's 
police force; in July, 1992, Fr. Pfleger executed a sting operation to identity vendors 
selling liquor to minors; in December, 1992, he persuaded over 60 neighborhood 
businesses to agree to reduce sales of tobacco and alcohol products in community 
stores; in June, 1994, he organized a protest against stores selling ink pens shaped 
like hypodermic needles; in August, 1994, culminating a 3 year battle against sale 
of grain alcohol or any alcohol over 152 proof, Fr. Pfleger won passage of a city-wide 
ban; in June, 1995, a beverage company agreed to redesign friiit drink bottles so 
as not to resemble liquor flasks; in November, 1995, a protest at Union Liquor led 
to cessation of distribution of alcoholic products marketed towards children, "toot- 
ers" and "tumblers"; in December, 1995, St. Sabina was host to the Cit/s first spon- 
sored "Safe Night," an alternative New Year's Eve celebration without liquor or to- 
bacco; in May, 1996, the annual Chicago "Weedfest" was stopped, in which the City 
had tacitly permitted smoking mar^uana; in June, 1996, Fr. Pfleger issued a warn- 
ing to Seagram's Liquors not to advertise hard liquor on midwestem TV, which 
would've broken a 50 year voluntary ban; in July, 1996, Fr. Pfleger spoke out 
against disparate pricing and service on the part of a m^or retailer in African- 
American as opposed to white communities; in February, 1997, marketing of Camel 
Joe Menthol, aimed at African-American and Hispanic communities, was stopped in 
all Walgreen stores across the country; after many years' campaigning, the Cnicago 
C.T.A. board finally voted to ban advertising of alcohol and tobacco products on pub- 
lic transportation; in February, 1998, 12 billboards were purchased to carry counter- 
advertismg against liquor and tobacco ads; and finally, in April, 1998, Fr. Pfleger 
led a demonstration and negotiated with the distributor and producer of the Jerry 
Springer show, who agreed to end all acts of physical violence, effective June 8, 

Appended hereto is an editorial from the Chicago Sun-Times, April 27, 1998, 
warning that Fr. Pfleger was risking RICO attack by virtue of his community-based 
protest against the Jerry Springer show, citing the verdict in NOW v. Scheidler, 
which had just been handed down. 

e) Mary Rider, of Raleigh, North Carolina, the new Executive Director of the 
Seamless Garment Network, Inc., a coalition of persons and groups committed to 
protection of the life of unprotected persons, whose Declaration is appended hereto, 
but only with the first exhibit attached to it, namely, an advertisement which the 
Network had placed in the New York Times on March 27, 1994, to protest the Su- 
preme Court decision in this case that RICO could be applied agEiinst protest 
groups, which was signed by many persons and groups, including inter alii Leonard 
Peltier, of the American Indian Movement, Joseph E. Lowery, of the Southern 
Christian Leadership Conference, the International Black Womens' Network, and 
the Fund For Animals, Inc. 

We have also appended hereto a complete copy of Dr. King's famous Letter From 
The Birmingham Jail, first published roughly 35 years before return of the verdict 
in NOW v. Scheidler last April, 1998. Dr. King's letter proclaims with unsurpassed 
eloquence why conscientious acts of self-sacrificial dvil disobedience will always ac- 
company protest campaigns, crusades, or movements in service of some aspect of the 
cause of fundamental human rights. 

This is not to say, of course, tnat civil disobedience ought to be immunized against 
legal sanction of any sort. By definition, the peaceable character of the protester's 
undertaking direct action entails a willingness to accept and enduu-e whatever con- 
sequences may flow fi-om that action, including any legal penalties that may be 
meted out. 

But that is a far cry fi^m having to incur the draconian sanctions that would flow 
from Buffering liability, or a finding of guilt, for extortion and racketeering. Those 
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sanctions wotild deter not only those who would engage in civil disobedience them- 
selves. More importantly, it is the RlCO-spectre that would chill and deter even 
those who would lead lawful protest. For, again, given that some souls are con- 
science-driven to risk the sacrifice of their own freedom and/or fortune in service of 
a higher cause, protest leaders simply could not insure that violations of law would 
never occur. If the protest provoked fear of economic loss on the part of some protest 
teirget, then those law violations could be assailed as "extortion," and a pattern of 
two or more within any ten year period could, indeed, transform the RICO-sp«ctre 
into the real thing. 

A sampling of newspaper editorial reaction to the NOW v. Scheidler verdict is at- 
tached hereto, followed by another attachment comprising an exchange of letters be- 
tween federal officials, on the one hand, including the Attorney CJeneral, Ms. Janet 
Reno, and David Harmon, Acting Supervisor, Enforcement Division, Office of For- 
eign Assets Control of the Treasury Department, and on the other hand, a young 
woman named Kathleen Kelly, who lives on Chicago's north side £md heads up a 
national citizen's group called "Voices in the Wilderness." Ms. Kelly wrote Ms. Reno, 
on behalf of her group, "We the undersigned intend to deliberately violate the UN/ 
US sanctions against the people of Iraq, on account of the sanctions' deadly impact 
on so many thousands of Iraqi children. When Mr. Harmon responded that such vio- 
lation could entail criminal penedties up to 12 years in JEtil and $1 million in fines, 
Ms. Kelly wrote back, thanking Mr. Harmon "Tor the clarity of the warning," but 
insisting that "we will continue our effort to feed and care for the children and fami- 
lies of Iraq" and inviting him to "join us in our effort to lift the current sanctions 
against Iraq and end the cruel svilFering endured by innocent people." Ms. Kelly's 
fiercely independent spirit epitomizes the character of so many persons who em- 
brace protest movements. They represent the antithesis of "racketeiers," those whose 
morals are mortgaged for the sole oenefit of "the organization." 

Also attached are a cover page and inside photo from the autobiography of NOWs 
president, Ms. Patricia Ireland! The photo depicts Ms. Ireland herself in handcufiEs, 
[i]n the tradition of the suffragists "arrested outside the Bush White House as 

NOW began a campaign of nonviolent civil disobedience in support of abortion 
rights during the 1992 elections." "' Was that an act of extortion or racketeering? 
Quite the contrary, it was a communicative act, designed to make a point in a most 
serious and solemn manner about what Ms. Ireland perceived to constitute a matter 
of fundamental human rights. It is regrettable, to say the least, that she will not 
credit the high motives and good intentions of those pro-life activists who have felt 
compelled to engage in civil disobedience in order to rescue imbom infants from im- 
minent destruction. Instead, NOW lashes out with pejorative epithets about "thugs," 
"gangsters," "extortionists" and "racketeers." 

V. NOW AND THE CLINICS DON'T NEED RICO REMEDIES AS THEY HAVE AMPLE REMEDIES 
AVAILABLE UNDER THE FACE LAW. IN ANY EVENT, THE SCHEIDLER DEFENDANTS ARE 
INNOCENT AND NON-VIOLENT 

After the verdict was returned in NOW v. Scheidler late last April, the district 
court continued the case until the week of June 29th, when a three-day hearing was 
held on plaintiffs' prayer for entry of a nationwide injunction. On conclusion of that 
hearing, a briefing schedule was set to run through September, 1998, on a variety 
of pending issues, including as to what form the judgment should take if the district 
court enters one on the verdict. 

On July 2, 1998, when the injunction hearing was drawing to a close two weeks 
ago, after the proofs had been closed, Ms. Clajrton announced that the plaintiffs 
were moving for leave to amend their complaint, to add another new claim under 
the federal Freedom of Access to Clinic Entrances Act ("FACE"). Thus if, for exam- 
ple, the district court held that RICO afforded no statutory basis for entry of an in- 
junction at the behest of private plaintiffs, plaintiffs would shift gears and ask that 
such an injunction be entered under FACE instead. 

Plaintiffe' belated amendment tacitly conceded that their preexisting remedy, 
under the FACE Act, amply sufficed for any relief they might profess to require on 
account of clinic blockades or any other interference with abortion rights. 1116 pro- 
posed judgment and iryunction remedy under RICO and the Hobbs Act are really 
superfluous and unnecessary. At the same time, the mere pendency of this RICO 
litigation continues to generate extremes of chilling effect among hosts of potential 
RICO defendants. 

' '"Also attached is a New York Times article, dated July 3, 1992, around the same time as 
Ms. Ireland's civil disobedience, relating how 140 abortion rights supporters attempted to close 
down the Holland Tunnel by staging a sit-in there. 
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Finally, the simple, stark truth is that, notwithstanding all of plaintiffs' charges 
and rhetoric, the defendants in NOW vs. Scheidler are all peaceable and non-violent. 
Indeed, they no longer engage in acts of civil disobedience, owing primarily to the 
draconian penalties provided tmder FACE. Page 216 of Ms. Ireland s book, copy at- 
tached, reflects the clinic blockades had plummeted from 1988 to 1990. When FACE 
was passed later during the 1990's, the blockades virtually disappeared. Nobody 
with a family can now f^ord to be arrested, for fear of protracted incarceration and 
loss of livelihood. We close, moreover, with Chapter 81 from Scheidler's book, 
against violence, and other examples of Lee^e advocacy against violence. 

THOMAS BREJCHA, Defense Counsel, 
NOW y. Scheidler 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

NATIONAL ORGANIZATION FOR WOMEN, 
INC., et al.. 

Plaintiffs, 
86 C 7888 

vs. 
Hon. David Coar, 

JOSEPH M. SCHEIDLER, et al., U.S. District Judge 
Defendants. 

DECLARATION OF DANIEL BERRIGAN, S.J. 

Daniel Berrigan, S.J., on oath or afiBrmation, declares the following: 
1. I am a member of the Society of Jesus, as well as a citizen of the United States 

of America, the State of New York, and the City of New York, residing at 220 West 
98th Street, New York, New York 10025. 

2. I am not in the best of health and, while I had intended to come to Chicago 
to testi^ at the earlier phase of the trisd in the captioned lawsuit, before the jury, 
I was advised by my physicicui that I could not, and should not, make the trip owing 
to problems with my back. Today, on Monday, June 22, 1998, I was to be deposed 
at my place of residence as a prospective witness for the defense at the next phase 
of the trial, for the hearing next week, on June 30th, and July 1st and 2d, on the 
plaintiffs' motion that this Court enter a nationwide "racketeering injunction." 1 am 
advised, however, that this deposition was quashed on plaintiffs' objection that de- 
fense witnesses should come twice to Chicago, once this week for deposition, and 
once next week for the actual testimony at trial. This I simply caimot ao, owing not 
only to my health but to many other commitments here in New York City. 

3. Thus I make this Declaration for the purpose of setting forth those matters to 
which, were I allowed to testify as a defense witness against the proposed racketeer- 
ing injunction, I would freely testify of my own personal knowledge. 

4. I am a priest, teacher, writer, poet, and playwright, having authored or co-au- 
thored at least thirty-one pubhshed volumes and many other works. But I have also 
been engaged for many years as a participant and leader in non-violent protest 
against many forms of injustice and violence that plague our society and pose real 
and extreme perils for human beings who inhabit our planet. Three works, two of 
which I wrote, which both chronicle and explain what I have done in this regard, 
are contained in Defendants' Group Exhibit 301, including my play, Tlte Trial of the 
CatonsvilU Nine (1970), DX301A, my autobiography. To Dwell In Peace (1987), 
DX301B, and a more recently published biography oif my brother, Philip Berrigan, 
and me. Disarmed & Dangerous (1997). Also, I wrote the Foreword to another book 
by my fellow Jesuit, John Dear, S.J., entitled. The Sacrament of Civil Disobedience 
(1994), which has been marked as DX205. 

5. What must be clear at the outset is that those who engage in non-violent pro- 
test, following the methods of Mahatma Gandhi as adapted in this country by the 
Rev. Dr. Martin Luther King, as elaborated in his Letter From the Birmingham Jail 
(DX116, ch. 5, 4/16/63), is that efforts ought to be made first to secure relief by law- 
fiil means and that every effort must be made to exhaust available legal remedies. 
Thus in our protests we have always engaged in letter writing, interviews with legal 
officials, visits to agencies, and legal devices of all sorts in pursuit of government 
action, and we consider it necessary to resort to peaceable non-violent direct action 
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involving acts of civil disobedience only when it becomes plain that officials remain 
deaf and blind to our plea. Indeed, we believe that, as both citizens and as people 
of God, we owe a fiduciary duty to violate any law that is unjust, including, tor ex- 
ample, those laws that would provide for the destruction of unborn human beings 
through abortion, or for the destruction of convicted felons through capital punish- 
ment, or for the pursuit of genocidal wars. 

6. Thus mv brother, Phil, and I spent years and years acting within the law, con- 
ducting wholly lawful forms of protest and outspoken challenge to government poh- 
cies that we perceived to be fiindamentally wrong and immoral. This was true of 
our opposition to the Vietnam War. While we had grave concerns earlier, by 1965 
we realized that we would have to speak up, that the war would bring terrible trag- 
edy to the people of our country and to the people of Southeast Asia and elsewhere. 
Yet, it was not until after three tense years had passed, in which we had cease- 
lesslv, yet fruitlessly, sought legal remedies, that we undertook direct action that 
involved civil disobedience at Catonsville, Maryland. 

7. My experience with the abortion issue hfis been analogous. We approached peo- 
ple and sought peacefiil discussion, we engaged in letter writing, we listened, we 
read extensively. Only when these efforts proved fi-uitless and the destruction of un- 
born human lives persisted did I join others in acts of civil disobedience against 
abortion. These demonstrations occurred in Rochester, New York, and while one in- 
volved a sit-in at a hospital where abortions were performed, the other involved 
blocking access to an abortion clinic. The latter direct action resulted in my arrest, 
while I risked arrest at the hospital sit-in, although no arrests were made. 

8. My protesting and involvement in acts of civil disobedience against the evil of 
abortion, equally as my speaking out in protest against the Vietnam War, or my 
engagement in civil disobedience in efforts to stop tnat WEU- and turn public opinion 
against it, were spurred by the dictates of my own conscience, not by any command 
or direction by anyone else. The same is true of mjr continuing efforts in protest 
against other social evils. No fiat or order of any higher-up or capo has an3rthing 
to do with the decisions of citizens to engage in peaceable, nonviolent direct action. 
The Suggestion that demonstrators have acted as if "street level foot-soldiers" for 
some Mafioso chieftan in undertaking civil disobedience is ludicrous. All that one 
might gain or profit by reason of obedience to conscience and God's law is his or 
her soul's salvation and the sense of doing one's best for the sake of humankind, 
not any spoils of racketeering. 

9. Civil disobedience has played a critical role on many occasions during our na- 
tion's history. The civil rights revolution of the 1960's, which remains ongoing, and 
our country's agonizingly slow withdrawal ttova Southeast Asia, afford but two of 
the more recent examples. 

10. Peaceable, non-violent acts of civil disobedience continues to play a vital role 
in awakening officials to social evils and in helping to bring about actual social im- 
provements. Recently, I participated in a protest against Overside Research Insti- 
tute, a militarist institution here in New York City which has been engaged in peril- 
ous nuclear research. My protest involved participating in blocking of access. We 
were brought before a Judge on trespass charges. 'The Judge inquired what our pro- 
test concerned and, on our telling bum, he stated that he too was concerned about 
the issues we raised. He inquired whether we had been violent. On learning that 
we had planned and carried out our protest in an entirely non-violent manner, he 
held that we had been within our rignts. We were not convicted, but rather vindi- 
cated. This is the point of protest from the standpoint of good citizens. It is wrong 
to equate any form of morEilly-grounded protest on the part of concerned citizens, 
which is carried out in good faitn and in a peaceable ana non-violent manner, with 
the federal crimes of extortion and racketeering. 

11. Our vindication in protesting against the Riverside Researeh Institute was not 
an isolated or non-recurring event. Another anti-militarist protest was carried out 
a while earlier here against the use of the S.S. Intrepid exhibit (a drydocked aircraft 
carrier open to the pubUc) as a means of inculcating murderous intent in our chil- 
dren. We learned that video machines had been installed in which New York young- 
sters were learning and then practicing how to bomb the children in Iraq. We call^ 
this "Var pornography" and staged a demonstration to protest it, which included 
some civil disobedience to call attention to this horror. When the protesters were 
brought before the Judge in the New York court, after hearing from the defense, 
the Judge held, in these or similar words, "In the interest of justice, the case is dis- 
missed. These people were exercising their First Amendment rights." Moreover, dur- 
ing the proceedings some mention had been made of photos of Iraqui children, suf- 
fering the awful effects of our yeau-s of quarantine against that country and its citi- 
zens, including its ill and needy children. The Judge asked if he had heard correctly 
that somebody in the courtroom had photos of these suffering Iraqui children. When 
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the photos were handed over, the Judge examined them carefully. Then he asked 
if he could keep them, as he wanted immediately to send them for appropriate ac- 
tion by the proper authorities. Thus this protest bore immediate fruit, twice over, 
inasmuch as the subject matter of our protest came to pubUc attention and won ju- 
dicial approbation a^ well as judicial action. Powerless in so many other ways as 
against our vast bureaucratic and behemoth government institutions, citizens may 
yet find a voice, whea all other avenues fail them, through their last resort of peace- 
able, non-violent direct action involving solenm acts of civil disobedience. 

12. There is no question but that news of the prospect of a nationwide ii^unction 
against the defendants in this case and those in active concert or participation with 
them, banning them on pain of contempt of court from engaging in any unlawful 
conduct in the course of social protest, has had a vast chilling effect on protesters 
of all stripes throughout this nation. On every occasion when I have mounted a pro- 
test, I took a risk that I would be arrested and punished. On occasion the punish- 
ment proved severe. But I took my punishment, without risking sanction as any ex- 
tortionist or racketeer. I did all I could to foster non-violence on the part of all in- 
volved in the demonstration, but that was not because I feared being held answer- 
able for anything that anybody connected with our protest might accomplish. It was, 
rather, because our shared commitment to the ethic of non-violence required that 
we endeavor to conduct our action in the proper frame of mind. Now, however, the 
Chicago racketeering verdict, as this case is commonly referred to, threatens to 
teach protesters a new lesson, namely, that they bear legal for anything that any- 
body who joins in their protest might do, whether it was authorized or not, or 
whether it was contrary to their pledge or instruction or not. Moreover, when sit- 
ins disrupt a business, that business may now collect triple damages from those 
seeking to call attention to the peril it poses for the common good. This not only 
emits a chilling effect on protesters everywhere, worse it generates a sub-zero blast. 
No such nationwide ii^junction should be issued here, as it was never issued during 
the civil rights protests nor the Vietnam protests through the 1960's and early 70's. 
Such an ii^unction would only carry over from the abortion arena to all other areas 
of social concern and would seriously curtail, if not eradicate, a precious legacy of 
civil, peaceful protest that, until now, our nation has cherished and fostered. 

Subscribed and sworn to this 23 day of June, 1998, under penalty of perjury and 
pursuant to the laws of the United States of America. 

DANIEL BERRIGAN. S.J. 
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IN THE VNTTED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

NATIONAL ORGANIZATION FOR WOMEN,) 
INC.,etc,etaL, ) 

) 
PlainfiCb, ) 

) NO. 86 C 7888 
•»«• ) 

) Uon. David Coar, 
JOSEPH SCHEXDLER, et aL, ) tl^ District Judge 

) 
Defendants. ) 

DECLARATION OF MARY RIDER 

Mary Rider bereby declares: 

1. I am a resident of Raleigh, North CaroUna, residing at 6615 Old Stage road, 
Raleigh, NC 27603, and I am making this Declaration to supplement the contents of my 
deposition, which was taken in this case on July 1,1998, in Judge Coar's Attorney/Witness 
Room, at Suite 1416,219 Sontli Dearborn Street, Chicago, Dlinois. While I came to 
Chicago to testily in this case, accompanied (necessarily) by my daughter (approximately 
18 months old), it is non- my understanding that the Conrt has requested that only one 
witness be named to testify for the defendants with regard to the chiUlng effects of any 
injunction that might be entered in this case under RICO against protesters, including not 
only pn^life protesters who may have conducted their protest activity, fi-om time to time, in 
concert with the defendants, but also against protesters who have not worked in concert 
with defendants on pro-life matters or who focus and aim their protest at different Issues. 
Therefore, before returning to Raleigh, I am tendering this Declaration as well as the 
contents of my deposition in lieu of testifying in open court. 

2. Ai pp. 53-55 of my deposition, I testified to the chiUlng effect that entry of 
any RICO Injunction in this case would have, inasmoch as there are already laws on the 
books outlawing various sorts of criminal or tortious conduct that my questioner, Mr. 
Block, asked luc about, and entry of the RICO injunction would onfy "up the ante of those 
actions," as I testified, and deter me from engaging in any sort of civil disobedience. But I 
farther testified that I have engaged In hundreds of non-dvilfy disobedient protests, and I 
must clarify that I believe that entry of any RICO injunction in this case wonld also chill 
and deter me from engaging in lawful protests too. For example, at p. 36,1 testified about 
the possibility of an injunction against so-called ">1olent speech," which would pose the 
problem of defining what might be treated as "violent". I cited the example of saying, 
"Abortion is murder," which some people characterize as "violent speech." Yet I hear that 
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tbe N«v York TimM reported Ch« rMUld of a nutlsBal poll I*»t JAauar>°> 1998, in which 
over SO*/i> of the respondents >-oiccd agrtement with the propoiitioa that, indeed, •'abortion 
is murder," even while affirming that tbe lair should jtlU protect a vroman's choice to have 
an abortion If she so desired. Words have unpredictable meauingi when they are 
interpreted in the context of disputes over abortion rights. Predicting legal ontcomei ii 
(iraught with more difficulty in this area than in most other areas. 

3. Throagbout the deposition, I testilled that I had not seen a copy of the 
injimctioD plaintifii are seeking. I have been advised now that, according to the Conrt's 
ruling yesterday, when my deposition was taken, the injunction was basically to be the 
same or similar to the consent injunction agreed to by Randall Terry. I am told, further, 
that he was to be enjoined from "encouraging," or "organizing," or "inciting" any \iolatioa 
of "federal, state, local, or common law" anjwhere in the U.S. around an abortion clinic. 
This would pose significant uncertainty for me, as I testifled at the deposition, given that 
these words are broad and might be defined to include urging that "abortion is murder" 
and, therefore, ought to be treated as such, which some might well take to constitute 
"encouraging" somebody else to violate a trespass or other law to avert a murder. Also, 
since there is no readily available guide ns to precisely what all those laws might forbid at 
any clinic site, the most prudent response, many potential protesters and demonstrators 
might well conclude, is to forego dcmonsti-ating at any clinic, lest they find themselves 
saddled with a contempt charge. 

4. I'm nirther advised that the Terry injonctiOB prohibits parttdpattng in any 
racketeering enterprise and that the jury found here that the Pro-Llfe Action Networl: 
(PLAN) was such a racketeering enterprise. If any judgment were entered on that verdict, 
I would be hard pressed to determine where the line would be drawn that would regulate 
my conduct nith respect to PLAN. ^VhiIe I truthfully testified at p. 43 of my deposition 
that I never attended a demonstration that was organized by PLAN, as tlic coordinator of 
Pro-Lifers for $urvi\-al, about which I testified earlier, at pp. 16-17 et seq., I did attend the 
initial organizing conference for FLAN at Appleton, Wisconsin. There was no 
demonstration at that conference that I recall. ] did meet Joseph Seheidler there, and 1 
recall hearing him give a speech. While 1 do not recall many deuils about that meeting, I 
distinctly recall that I neither saw nor heard any advocacy, let alone any agreement, for 
pro-life tactics constituting anything other than non-violent forms of protest, for if I had 
heard any such advocac}' or agreement, I would have objected to it in the strongest terms 
and left the meeting, which I did not do.   Would entry of the Injunction plaintiffs seek 
against defendants' participntiou in any racketeering enterprise prevent them from 
working with me on any pro-life project, inasmuch as I'd met Seheidler through PLAN? 
Was e^eothtng that Pro-Lifers for Survh'al did after I attended the PLAN convention in 
1985 considered, as a matter of Jaw, as » "PLAN action"?   Would plaintiffs contend that, 
because the Seamless Garment Network ("SGN") grew out of a meeting called by Pro- 
Lifers for Survival, as I testified at p. 22, arc plaintlfb claiming that SGN is part of PLAN 
end covered by any RICO injunction relating to PLAN? This to nic teems to be an extreme 
form of "guilt by association," that would chill all but the most robust and courageous 
individuals with a strong sense of their coiutitotional entitlements from banding together 
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witb any persoii or group Hat ever had anyfliing to do with PLAN, thn$ spreading taint 
and deterrence abont the pro-life movement as if contagious diseases. 

5. As the new Execntire Director of the Seamiess Garment Networtc, I am 
especially sensitive to the difficulty inherent in organizing and building associations of 
grassroots citizen protesten. Banding together'with felJoiv citizens in pnrsuit of some 
social or political goal is altvays fraught mth rislvj and uncertainties that are bridged by 
laith, trust, and commitnient to the overriding common cause. No organizer or leader of 
any such group can insure obedience or fidelity on the part of all of its adherents or fellow 
travelers. Each must ahvays bear ultimate responsibility for his or her own actions. 
Saddling leaders with legal responiibility for law violations on the part of anybody 
associated with such associations or groups in the teeth of signed pledges or express 
directions would not merely chill the exercise of the right to free association for social, 
political, and religious purposes, it would generate a snb-zero blast Appended hereto is • 
copy of an advertisement, entitled "Sub-Zero Blast Against Coniclcntions Protest," 
published by the Seamless Garment Network, In reaction to the RICO decision in this case, 
that highlights our many other objections to this use of RICO against protest groujM. 

6. Furthermore, I am also appending to this Declaration a copy of my 
biography that highlights other aspects of my experience than I'd testified to at the 
deposition, including my work ns a "mitigalion specialist" on behalf of death penalty 
candidates among indigent prisoners in North Carolina and my position as a Board 
member of People of Faith Against the Death Penalty, among other endeavors and 
positions. And finally, only in order to add dimension to this report of my activities and to 
bolster my testimony against this skewed application of the RICO statute against 
protesters, I also append an article from a local publlcatiop. The Independent Weelclv. 
relating an award ghen to my husband, Patrick O'NeiU, and me, on account of our service 
to the community in which we live. 

,^ 
Subscribed and sworn to before me this _: day of July, 1998, under penalty of 

perjury pursuant to the laws of the United States of America. 

-%i^ 
9- 

aiy S. Rider 
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A Sub-Zero Blast Against Conscientious Protest 
On Jamiary 24ih, the United States Supreme Coun rated in Nitionil OrganizitioR of Women v. Joscj^ M.       Qdi^t^J^^^'^. 

Scheidler (No. 92-780), thit the Rickrteer Influenced and Corrupt Orgtnizationi Act (RICO) can be applied to      A 

tcitvititfs of various antiabonion groups even though no financial gain b Involved This decbion constitutes a      pA-jX-' 
draconian measure for strangling social and political dissenL 

An amtcus brieffiled by animal rights activists, homeless advocates and envirootnentalists, warned that an 

overbroad interpretation of RICO would surely precipitate an uawimnted interference in political and social 
advocacy, interference nev« intended b>' Congress when ft enacted RICO. 

We, the undersigned are organizations and individuals who advocate political change through lawAil means. 
We also believe that social dissent - including non-violent civil disobedience - has aUva>-s played a craclal role 
in shaping our society. The Court's new interpretation of RICO may replace appropriate sanctions for civil 
disobedience with severe petiaUies originally designed to punish inily dangerous criminal activity. 

Prosecuton and civil plainti^ opposed to social change, or to a panicular social convicdon, now possess an 
ominous weapon for silencing unpopular causes - many of which u-e endorse. We have no doubt they wilt use 
this weapon. 

The value of radical protest is easier to recognize when the protestor's position Is more broadly received and 
Incorporated into law. The classic example is slavery. Abolitionists were radical in their time and accused of 
being unaccommodating. But this view overlooked the rigid mindset of slaveholder} who would brook no 
compromise on the matter or slavery as an inalienable property right. 

Today's interpretation of RiCO could haveser\'ed as a deterrent lo crush the abolilionists efforts to end 
slaver>'. Moreover, the courageous actions of Dr. Manin Luther King Jr^ and others cng^ed In tbe modem 
civil rights movement, might welt have fallen under the present interpretation orfUCO. 

Contrary lo assettions made by NOW's Legal Defense Fund, the impact of expanding RICO will not be 
limited to violent activity. It can and will be applied to a broad spectrum ofnon-violent civil disobedience. 
The application of federal racketeering laws against protestors is a frightful assault against First Amendment 
guarantees of free speech. 
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'      Rc«. Bcritkc A. Kl<i|. D««thMr olhttria LuAo-King. Ir Ltovsrd f riticf, AJMHCVI [B«M M9*«MM 
Ramwy Clark. F«nn«r US. Annwy CwKral Ji»«ph C LewYfT. fmittt. 
MtrAtt SbtCB. Aaw S«<thtm CWi«E>M LMdv^ CMJimtca (S.Ci.C> 
>Itl^Am»t(.Pti.D.,r«««idtf. Nc^-Bdi0*Mn ttpariwn Bo} Dourftln, >IM.Sr)iM!D'«*Ani«c{ci'iWKl 
Krwin Knoll, tdiur, Jhr rmr^wiiv Marltni Jacjcr £ WiUtaoi fdkf 
CiU CrrnlcrSwtcl. I^tanor. MOPE Nmiwi. IM- Murder VintanFtmJxi For lUcMciliviM 
Taol .Magno. Pnnt-butin tnitifuit Elena .MucllEr-Cirela, C3iuwtj«.£ff IV. M-MI 
ItKhH Cann. OirKMr. SrcMkliaE ^^MMU'I Shc'icf. B>3«M John Fife, IWIModvawr. Ctnrei AnraiMy. 
Cathctinc M»«k». Ph.D,, Afrwan-AwHetn Sturfivt. M.r«« PnMyimm Ctirirbl.'SA 
Bob & Jiaci Aldrldjtt. Auihoti. C^'Ulrtn a>*/ .Vufti^itr*:* Comucla fWck^Sa^uc'. Kuieiul Huhh C»rt PratetiMAd 
Kicliard IMcSorter. DIr.. C«nKr Far Pnc* Studo. Onit*»<-n W III D. CanptelL. CM fttfhatttom 
R. \ D. trwutri. Fe<ta&n. Ilunrsn a«[j-Joai Couflcil. LA LllilMth Nai irro. CA AitxinM oTPcruu Ih'iiti t^vtHc^ 
C. Robert Blakry, «njtiut 4nfttr of RiCO. Nvtre DWM Scolt StkacfTtr-Dufh. WcnvHral C««T41tt«Mr SJEME 
Afironle Ramlrvi. Labor £Aw Aalla MtClfM. Am Diranof.KYC 
Bonnit I rftr. NoteWiKh MoUy Ruth, Tltt Ttomai MinM CMW 

Bnice LtdtMlncPrabiHicr Law. Ouqucwt t'aKcr»r' F.racft G. Ilcrnantict. D<'A>tur.Cnll Rj|kiComoiiiriMi 
Dr. M«ur«rn Jone»'R« an. SIKUKVC thwcrar J<«n BIscLwMd. hte. 

Vxull AuMtr >ad 1k<tffitT\ Inifituu Loli Vaka-krriitgv. I^PC Pun I JBH ct M«MB«Ht* Chiirdi 
Ellen rUndffi. CtetV Lxtn Amcncv Concent*. Satiny of Fmcoli        L*Ra Jacob*, Cwnpaoiori of SKilen. Martn Lmlwr k4a| A««ri 
Amv ScbuWtZ. Dimw. [>oa Dautr. tTfS Labor trd Ui{ion Council 

EinfiKnKjl CotMCfl Tuk font for CMI.-II Amtna T«cM«. AZ Sutanne SchailinaR. Ph.D.. WoitMO'i Sotdxi Proftnai 
Kcnri .N'aiiMOii. L'Aixltf CQt.nitfuc> Sindra Schalcdrrs, KILM^ Ftotaie tatf TlwotofiM 
Mar> Mutcb)ton.KWti»dianjP(«eDiL.fr AV.1.-J A J. .McKoi|lll. [><- SMiAinCaaprnii«(D«»'«kip'ii«u Fud 
Jnicph .Naoflf.C^ rxJuW'C" HjirCm S<slids:i.-> .Mj^tmwi &9b Cr3«i,C90Hhui«', >o«(t^#> rfKope 
Lii McAlltur. Phillip Brrrtfao. Jobn Dtar.Sim Diy. Marl Dn)«n. MD, Med<e*i OI'MIO' 
Dintrl Bfrrisan. Art LarTin. Anoc Monrgomtr)-. Mwun Letter k'ttCuMr.Rrc^nie NY 
Shally Douflait. Mircli TIflimcl  - navt.\j.-u Acnvuii Marit 0(nAll,htjr>k>:njankivd Peter 
L»*T<tice Manio Jcoco. SM. T«ma [Ix^ai.^ Ka«Ui-« WIAJCU ftcrrr, Aohoi. Eaxiue;>inialiK 

•tiwnUf'onalBlBuV Wgnwn'sNetworl; • FroPflJional Wonen'j Sff.'Oflf Ftt.idFerAflitnili.tr; • Cm luan Diete • 
• Uomn Fix Women • Center on La« £ Commun'iC> • Ncv Hip< HouH • Optn Doof Conunjm:) • Kouiloca PvBWn • 

•Pwpie For The Ethical TrcitfiKnt of ArrimalJ (PETAl • Common CrounJ of UpttJWNfw York, Inc • 
•ProLtr« Alliance of C3>1 and L«ib:ani (PLAGL>,\ha«h., DC • Th< Cuholic Ptxt Fello«|]ttp' T)i< Senvca CaRipiIfn * 
• Foifil Futit Policy Aftion InttiluU • Nonhcoast Earth First • People for Urban tuakt (Allinu) • Anci-Fac'iil Ncr»ork • 
• The Co.'wninM Witnesses For Rccoficiliaiion (fom»«f1y The Commiuee of Sowth«n Oiwdtman) • Jiibilee PinMfi • 

• (jcv'rf 13 Death P<P.aIt>- AbolitioniiU • Center on Aalon and Corrwrnplatlon • TTK Peace C<«Timi«ii> of Chic«|o • 

nit aii UM eoarjutaitd h ^ S^amUtS Cermtiit .M^twori. Itic. *>*•€>! pfvmaifi a CWSHUMI t^fi tlhic   Sot att ihe tmiffrttrt 
titWif ebon Oft mtm^fs oftht SramUn Carmen! Stf^ark. tttc   haurrtr a!ltuppon the »»"» effirm*<i in AiM aAtMiumtml 
The Seamless Garment Network, Inc. 109 Pickwick Dr. Rochcster.NY 14618   716-442-8497 
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0\ Soc:iHTY 

BT JOHN lEO 

Are protesters 
ConxTCSS wrote BD Intentionally vigue and looaely word- 

ed lawin 1970 «s a tool to coiE^t oijauized crlme-^be 
RicketKT Influenced ud Corrupt Organizations Act. 
The American legal gystem being wiut it is, JUOO was 

soon pia to more imaginativr tises. Its civil provisions-triple 
. damages and the oi^rtunity to smear woauijody as a r«cxe- 

tcer—made it a fnoHte amonxplalntifEi' faniTen. Soon ten- 
ants wen suing 'rveketMr' landlords under Kico, and divorc- 
ing wires were suing their "racketeer^ hu^Mnds- And a cho- 
rus of voices, left and right, warned that it wxs just a mat- 
ter of time before someone maaAged to use RICO against pc^- 
IcalpTDtestets. 

Tut has BOW happened, but be- 
cmuB du tufet group-antiabor- 
tion dcmonstntors—is vcrj moi^ 
out of favor with rivi: libertias 
groups and the chattering dasses, 
the oiorus has been mostly sUmL 
One who did apeaJt up. Harvard 
law pTufeaaoT Charles Ogletrte, 
said uis use of KiCO "is uupnxe- 
d«nted snd raises serious quaS' 
tlons about chilling imptirtant 0)>- 
portuntties for pohtiod protest. 
Tills stretdies the law beyond its 
logical Hmita.' 

The politlol stTetdiing was ac- 
compfished by dw NationaJ Oi^ 
ganization for Women and two 
abortioD clinics in a U-year dvil 
suit against antlabortioii activists. 
Last wed( a U.S. district c ouTt jury 
in Chicago decided that two antt- 
abortion groups and their leaden 
had cngiigied In i eooMplney to 
cocmnit axlortion and threftta of vi- 
olence against those operating or 
patronl^ng abortion cUnics. 

Lethal violence, such AS anon 
and bombing, was not an issue fai 
this suit. Ttie antiabortion activists 
threats, bloddng clinic doorwiys, puttliq ^oc in door locks, 
occasiooaUy grubing and polling and polliog tba hair of 
docton or patients, ad "creating an atmos^wre* flutt made 
more arson and bombing possible. 

bsy OMS. AD lawbrnildng deserves punishment, bat RICO 
allowed these mostly low-]ev«l c6fenses to be lumped togedicr 
and seen as a natioawidc conspiracy to intimidate abortion 
doctors and patients. Congress specifically intended to make 
conspiracy ^^ to demonscntc in mob cases; Under RIOO, 
two violstions over a period of 10 yean, even relativel)- trivial 
ofTnues, can be defined as a pattmi of racketeering activity- 
But using diis easy standard against political protesters 
should raise eyebrows. When combined with the severe threat 
of triple damages, it Invites the use of the courts as afcnas to 

. punish pofitkalenemiaSC 
One of the drafters of KTCX), Kotre Dame law profcaeor O. 

• 
Robert EUcey, warns diat onder RICO, a minor iUepHlj-a 
fah of pushing and shovtng or a rock thrown throu^ a win- 
dow-am transform an oininaiy poUtkal <!^eiiionstntiDn into 
an attempt at 'extortion.' 

The concepts of extortion^ and "obtttoiu E»i>perty* nsed ia 
KlCO cases come from another law, the Howe Act, and thoic 
concepts are nmrasbwi^hiaglyopen to abase. 'Prc^iertT' now 
means anything of value, ma as the right of a store or clinic to 
•olidt boiineas ta an individusTs Hg^t of access to a cUnic, so 
that even momentary interference, nich as blocking a doorw^ji; 
can be deprivation (^proper^ or exiortioo. 

.^ RlCOcouIdeasOyhavebeenuscd 
to qndl the antiwar protests io the 
1960a, as the Americai] Qvil Ubcr> 
ties lAiion noted some years ago. 
But thanks to the ever broadening 
language of RICO decisions. It 
eould aJjD be tiaed against maiqr 
kinds of protecte and atrnpla at-ina. 
tf RICO had baeo arcnahie im the 

"GOs, aegregatianists would 
have uaed it to knodEdM I^K 

nader tbe dvQ ri^its 
. Int}iel560Wootwordi 

hinch counter sit-fai in QreendnrDk 
N.C, the "pnpAT^ limits" of Wool- 
wordi to attract pvflng customes* 
woiUd have been seen as viaUtd 
by coaspirators who filled the 
connter seats for montha. The 
OofUadiloodMl] payers who 

protacthn^ BLfDusd Aa dem- 
      .      . ., T        .flBstrttors would have be«n depict- 

AnantimobstCTlawiias'nbW; " -^^-Sf^SSS^^ 
been used agai^;aboition :"' •SS^'T'^^^.T 

protesters. Whai^^upisnSr^? ^*^2^'^^.•:,'^ 
..''•-.''<.''- V -< opentDTS to pnyvide aervicea fiee 
of feai; indnding ttu of wrongful eoooomk ii^JtttT." Svnly 
Wo<JworA customers and uwneiiwTOildhafvgquiJiSedibr the 
Mmc lii^tfs, and their liMr of wrongftil ecoooak lajaiy^ was 
b^ymid dispute. WoohFoith kwt taocooo duriax tti« ^HBS, 
aodh o^riAilated.   t   :v^ 

It takes Uttle ima^natkm to sea how alaiast any pcottat 
group could be haoBDercd by UCX), from Gnenpeaee and aoti- 
m^Btr pfotestars bade to Cfaar Cbives^ gnoM ooTCOtt (wfai^ 
certainly induced tiagiuweis'fw of wrongftUacononiiclnfc' 
ry). This has ben dear for years. In 1970, tibe ACUX omosed . 
RICO as hebig "one of die most potent and poteBtia% ^«aiv<, 
weapons for ^•"•^"g dissent.* Since dun, die ACUTV voios 
has been more iDOtBd and ambtvalent, mos^bacBuaa its ficm(- 
nist aDiei argued hard Aat RICO was an idesi waapon to aae In 
lbs abortlMi wars. Tbe ACU7 realty ou^ to make an eSxt to 
racaptttit dw priw^^ poritioott st^ad ODt t& 1970. Bfther 
yDabdb«eiiiI1nlABianmeatri^iti,or]raadoD\. • 

e accused of making 

t8     USi«IWI*W0«U>UrOBT.MAT4,l»M 
.is.<>.^ 
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Voices In The Wilderness 
1460 W. C«nn»n 
Chicigo, EL 60640 
T«l.: (773) 784-8065 Fw: (773) 784-8837 
E-mail: kketly^igc.apc.org 

United States Attorney General Janet Reno 
Department o£ Justice 
Constitution Avenue  and Tenth  Street NV 
Washington,   D.C.     20530 

January IS,   1996 

Dear Ms.  Reno, 

Ve the undersigned intend to deliberately violate the UN/US 
sanctions against the people of Iraq. Ve are teachers, 
social vorkers, parents, church vorkers, authors. Five 
years ago,'°ve opposed the Persian Gulf Var-in a variety o£ 
non-violent vays. Some lived on the border between the 
opposing armies before and during part of the var; others 
traveled to Iraq immediately before and after the var. 
Still others filled the streets to denounce the var. Many 
of us have vitnessed the consequences of sanctions first 
hand and maintained contact vith NGOs that continually 
attempt to deliver relief supplies to neediest groups and 
individuals in Iraq. 

!n Che five years since the Persian Gulf Var, according to 
the United Nations Food and Agriculture Organization report, 
'as many as 576,000 children have died as a result of 
sanctions imposed against Iraq by the United Nations 
Security    Council." If     the    blockade    continues,     UNICEF 
officers say that 1.5 more children vlll eventually suffer 
malnutrition or a variety of unchecked illnesses because the 
sanctions make antibiotics and other standai-d medicines 
impossible to get. Ve can ho longer be party to this 
slaughter in the desert. Ve realize that ve face a possible 
penalty of  12 years in prison  and  a $1  million dollar fine. 

Ve invite you,   in your capacity as guardian of justice In 
:he United States,   and  in your  concern for children vho  are 
the primary victims  of   the  embargo,   to join us in demanding 
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that the U.S. government lift this embargo which in its real 
effects is immoral and unjust. 

During this fifth year since the Persian Gulf Var, ve are 
committed to solicit and transport medical supplies to the 
people of Iraq. 

As we invite others to join us, we will inform them of the 
potential criminal charges for violating U.S. treasury dept. 
regulations.  However, we will also encourage conscientious 
objection to these regulations which themselves violate 
international law and are an affront to respect for human 
life and basic human rights. 

Thank you for your consideration. Ve look forward to 
hearing from you. 

Sincerely, 

Sue Ablat), Bremerton, VA 
Anne Abowd, Toledo, OH 
Thomas Abowd, Toledo, OH 
Ed Agro, Boston, MA 
Kr. Sabah Al-Mukhtar London, England 
Jean Al-Salman, Portland, OR 
Kathryn Anderson, Oalc Park, IL 
Felicity Arbuthnot, London, UK 
Karya Barr, IHM, Ventura, CA 
Bob Brister, Austin, TX 
DeEtta Vald Beghtol, Milwaukie, OR 
Madea Benjamin, San Francisco, CA 
Daniel Berrigan, SJ, New York, NY 
Philip Berrigan, Baltimore, MD 
Randall B. Bond, Grand Rapids, MI 
Fr.Bob Bossie, SCO Chicago, IL 
Paul Bossie, CLR Chicago, IL 
Mike Bremer, Chicago, IL 
Bob Brister, Austin, TX 
Joan Brown, OSF, Sunland Park MM 
Stanley Bunce, Grafton, NY 
Kathy Shields Boylan  Washington, D.C. 
Dolores Brooks, OP Chicago, IL 
Stanley Campbell, Rockford, IL 
George Capaccio, Boston, MA 
Michael Carrigan, Salem, OR 
Casa Maria Catholic Worker Community, Milwaukee, WI 
rerdy Champagne, Gorberville, CA 



91 

DEPARTMENT OF THE TREASURY 
WAtHINOTON, O.C. ZOX20 

irXKNIVO LETTEX 

TkC   No. C-K9302 .»• " 

Dear Ms. Xelly: 

Th« U.S. Traasury's Ofrlce of Foreign Assets Control ("OFAC") 
idnSntstars *nd entorcee-a coaprehanslve eccnonic stnctioni 
progr-im and trade embargo against the Ccvernnenc of Iraq ("GOI") 
as pronulgated in the Iraqi Sanctions Regulations, ]l c.F.R. Pare 
575 (Che "Requlatlona") , under authority of "J-.n  International 
Enargency Econonic Powers Act, 50 U.S.C. 1701 at isa-    ("lEEPA"), 
and the United Nations Participation Act, 22 O.S.C. 387c.  The 
RaguXaclons prohibit U.S. persons frun engaging in virtually ell 
direct or indirect coausercial, linancial or trade transactions 
uith Iraq, unless authoriied by OFAC. 

This Office has learned that you and other nembers of Voices in 
the wilderness recently announced your intention to collect 
nodical relief supplies for the people oi Iraq at various 
locations in the United States and to personally transport the 
supplies to Iraq. 

Section 575.205 of the Regulations prohibits the exportation or 
reexportation of goods, technology, or services to Iraq, except 
as specifically provided in the Regulations.  Pursuant Co section 
575.52i of c^s Regulations, specific license* may be issued by 
crAC on a caee-by-case basis to authorize the exporcation co Iraq 
of donated sedical supplies intended strictly for nedical 
purposes in accordance vith United Nations Seccrlcy Council 
Resolutions 661 and 666 and other applicable Security Counc:.! 
resolutions.  OFAC has issued many licenses authorizing 
exportation to Iraq of food, medicine, icedical supplies and otncr 
hur.anitarian aid itens. 

Section 57 5.207 prohibits U.S. persons froa engaging in any 
crensactlon relating to travel by any U.S. citizen or permanent 
rosidenc tlisn to Iraq or to activities within Iraq, with the 
following exceptionei 

o    chose cr&j^sactior.e necessary co effect Che deparcure cf 
a L'.S. citizen or permanent rosidenc alien froa Iraq; 

c   transactions relating to travel and activities for tne 
ccr.dccc of official business of the U.S. Governaent or the Unicei 
.s'ations and 

0   transactions relating to journalistic activity by 
persons regularly employed In such capacity ty a newsgacheri.ng 
organization. 



92 

Xll othir traval ralated transactions to and within Iraq by U.S. 
psrsone, to Includa th« paynenV or one'* own trevsl or Xivin? 
e)cp«in««« to or within Iraq, ar« pfohibitVd unless s'pscificalVy 
licensed by OFAC. 

orxc has no racord that your orqanlratlon has requaetad a 
soeciilc license to axport medical supplies to Iraq and to crsual 
CO Iraq to supervise tiio delivery oC  such supplies. 

Accordingly, you and nanbers or voices in the Hllderness are • 
haeeby trarssd to retrain Irom enqaqinq In any unauthorized 
transactions related to the exportation or cedical supplies and 
craval to Iraq.  OrlBinal paaaltiaa for violating the Regulations 
raoge up to 12 years in prison eaa Si million in fines,  civil 
peaalties of up to $3SO,000-pfc violation Bay be iaposed 
aaniaistratively by OTAC. 

Should you wish to apply for a specific license, you Bay do so 
writing at the following address; 

in 

U.B. Ooparxnent of the Treasury 
Office of Foreiqn Assets Control 
Xttn:  Licensing Division 
1500 Pennsylvania Xvenoe, H.H. (Annex) 
Waohingxon, D.C. 20220 

you have any questions concernlnq this letter, you say call 
(203) 622-2<30. It (202) 62 

DaVid K. Kar=on 
Acting supervleor, Enforcement Division 
Office of Foreign Assets Control 

vcicee in ths wilderness 
Ai:.-.:  Kathleen Kelly 
i;eO West Cardan Avenue 
Chicago, Illinois 60640 

cr:  Kark J. Vogel 
Aseletant United States Attorney 
Worthern Dlstricr of Illinois 

Joseph J. Tafe 
United states Departaent of Justice 
Washington, D.C. 
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Voices In The Wilderness 
1460 Wesc Cirmen Avenue 
ChiMgo, a. 60640   tel. 773-784-806S fcc 773-784-8837 
e-mul kketly@igc.apc.org 

US Department of Treasury 
OfSce of Foreign Assets Control 
Ann    David H. Harmon, Acting Supervisor, 

Enforcement Division 
1500 Pennsylvania Avenue, N.W. (Annex) 
Washington, D C. 20220 

February   1996 

Dear Kr.   Kttaon, 

Vt  received by fax youi letter of January 22, 1996 wt\lchi warns ui to 
refrain fron enqagln; In any unauthorized transactiona related to the 
exportation of medical auppllea and travel to Iraq. 

Literature for this ca.Tpalgn already Includea mention of the penalties 
that could be In^oaed for aidln? people of Iraq. We thank you fcr the 
clarity of .the warring. 

Wc also want you to know that we will continue our effort to feed and 
care for the children and families of Iraq. We will do ao by collecting 
laedieal relief supplies and then, openly and publicly, ttansportln; 
these supplies Into Iraq for delivery to people in need. We are qoverned 
not by rules that license people to bring aid to people in need, but 
racher by compassion. We invite you to join us in our effort to lift the 
ci;:.-ent lancctsns against Iraq ar.d end the cruel suffering endured by 
in.-.ocent people. 

Sigr.ers: 

Sob Bossic.SCJ, Br. Paul Bossi«,CLR, Dolores Brooks,0?, Kathleen 
Oesiuicls. Sp, Jiir, Douglaas, Kathy Kelly, Karl Meyer, Anne 
Montgoreiy, R5CJ, Ellee.i Storey, SJ, Chuck Quilty, Cane stoltifus, Dorothy 
friejen, Sa=\ t>«y, Dave Dellinger, Elizabeth Peterson and over 68 others. 
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To Feel Wbtt imi Fedt 

by Kathy Kelly     May 24, 1998 

Earlier this month, several members of the Iraq Sanctions Challenge stood at the bedside of 
Mustafa, one of at least a dozen dying children in a crowded, wretched ward of the main hospital 
in Basra, Iraq's southern pon city  His mother, tall, thin and quite beautifijl, sat cross legged on 
the mattress beside him, waving away (lies, as the doctor explained to us that the child, 
hospitalized for the past twenty days, now suflfered from dehydration, diarrhea, acute renal failure 
and extensive brain atrophy   Lacking equipment and medicine to diagnose and treat Mustafa, the 
doctors could only stand by, helpless and frustrated, while the child's condition worsened over 
three weeks time    If Mustafa survives, he will be severely crippled 

Ima Nouri, his mother, is 35 years old   Her serious eyes, large and luminous, followed us as we 
paused before each bedside   She seemed surprised when we asked her to tell us a little about 
herself. We teamed that she lives in a rural area north of Dasrah and has two children at home 
whom she misses vcr>- much   We asked the doctor to tell her that we are so very sorry, that we 
want to tell people in the US her story, that we will try hard to end the sanaions  She smiled 
slowly, nodded   Then we mentioned that people in the United States were celebrating Mother's 
Day on this day and asked if she had a message for mothers in our country  Ima suddenly became 
animated  "Yes," she said, "1 have two messages First, tell them, from Iraqi women, that these 
are our children and we love them so much." Stroking Mustafa's face, she continued, ""Ask them 
to please tr)' to help us protect them and take care of them   And, for American women, — I want 
them to fed what 1 am feeling " 

Her message to us could not be more clear.  If people in the US could feel her anguish, 
humiliation, horror and despair -if the) could feel the loss experienced by Iraqi mothers when their 
children are sacrificed to US policy, -then perhaps we would find the energy and passion to end 
the sanctions If people here could feel Ima's frustration and fear, they would realize that Iraq's 
children arc innocent victims caught between two opposing forces; the main issue is not whether 
Iraq's government is criminal, nor even whether the US has acted criminally, • the main issue is 
that only dialogue and conciliation can save the lives of these children, and such discussion is 
urgently needed 

When the possibility of discussion and dialogue is raised, some will say that only economic 
sanctions or military force will make Iraq comply with UN agreements (in other words, either 
siarie the civilians or bomb them) We believe there is no human benefit in backing any 
government into a comer and causing greater desperation, as the economic sanctions have already 
done m Iraq   UN Secretary General Kofi .Annan's February. 1998 visit to Baghdad showed that 
conciliation and negotiation prompted increased cooperation and continued dialogue 
Iraq's children bear the brunt of UNAJS Konomic warfare - a war that employs a hideous weapon 
of mass destruction  economic sanctions   Irtu Nouii wants us to protect these children, to feel 
what she feels   Truiii/uUv, we can only begin to feel the pain Iraqi mothers endure   May their 
pleas strengthen our resolve to protect the children who are caught, right now, malnounshed, 
sick, disabled and dvmg - they are not bargaining chips, they are children  And they have a right 
to live 
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In till- Ir.idilUni of tlu- suffr.igi.sts. I wos arrcstcJ inifsidc 
till' IUi>l! White House as NOW licn.ui a ciimpiiii;!! of 
nonviok'ii; i-i\il ili>olK\lii-iuc iii .support (i[a!)or!ioii rights 
ili.rip.: tiio ^^'-'Jl elections. .Knit-.r.-. 
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216 PAIRICIA  IKELAND 

that fcu'cr and fcivcr people were willing to take part in block- 
ades. Spending a night in jail uith their friends might have 
some appeal to an antiabortionist with fantasies of easy "mar- 
tyrdom." But when uc went after their bank accounts, cars 
and other material assets, Ihc adventure quickly lost its roniiin. 
tic appeal. OR participant Adelc Nathanson paid S25.000 insct- 
Hcmciit of a 550,000 judgment against her for violating a court 
order ive'd won banning clinic assaults in New York Cilv. and 
\«e made sure that word was spread among the OR ranks 

i he numbers confirmed the decrease in blockades and block- 
.'J.K-rs. Clinics belonging to the National Abortion Federation 
I;.!-,! reported 182 clinic blockades with 11,732 resulting arrests 
i-; I ->SS, and 201 clinic blockades »vilh 12,358 arrests in 19S9. 
I'lj 1990, those numbers had dropped to 34 clinic blockades and 
1,363 arrests. 

In April 1990 Randall Terry announced that he was stepping 
aside from the day-to-day operations of Operation Rescue in 
order to focus his attention against "Godle.ss, pro-abort judges 
who serve as lapdogs and lackeys to the National Organization 
of Isicj Women." lie couldn't have played into our strategy 
more perfectly, I thought. If the U.S. attorney general started 
getting calls from federal judges who were being personally 
targeted, the federal government might finally' be forced to take 
some action. Also, judges insist en tiicir orders being taken seri- 
ously, and by thi."; time several of tlieni had been faced with 
Operation Rescues continual contempt. And, as much as they 
may striw for impartiality, judges read the papers, too. 

I felt as if we were making progress. 

During my time as executive \ice president 1 came lo un- 
derstand more dearly the unique perspective I could 

bring to the presidency: the perspective of someone who had 
functioned—^wv} functioned well—in the world outside the 
women's rights movement. The negotiating skills Id learned as 
a business lawyer and my experience of 'women's work" as a 
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PRO'LiflE^CIION Le4GU£^ 
Joiep.'t M. ScfiekX»t. Exfeutiye Oirmor 

December 30, 1994 CbnUcd        Joseph M. Scheidler 
IMMEDIATE RELEASp 312-777-2900774-1030 

V 
Pro-Life Aaion League Denounces Shootings 

'Vigibntsm is totally contrary ua the principles of the pro-life moveaient," said Joseph 
M. Scheid'.cr, Executive Director of the Pro-Life Action l^eague, in resporje to the news that 
there have been shootings at tn'o abortion ditucs in Broolciine, MA. "There i< no troral 
juitificaijon for this action.* 

^^^. Scheidler's book, CLOSED: 99 Ways to Sti^ Abonion, includes a chapter entitled, 
•Vioieiice, why it won t work." The Pro-life Action Leagu: has been a pioneer in promo'Jng 
the conversion of abortionists to the pro-life view. The League has cotuisiently protested 
the violence within the clinics agains; the unborn, as well as the violence directec at the 
clinics and clinic persoruMl 

The Pro-Life Action League has hosted four conferences, featutit^g fifteen forr«r 
abortionists, all of whom are now actively Livolved in the pro-life tr.ovemenL M ani 
convinced that it is tl:c people who know the abortion induslrj' from the inside who are 
goiig to ultimately turn this country around.' said Scheidler. 

'All of the fonner abortionisls who have testified a" our Providers Cor^erences have 
told us that it was ihc compassion and sir.ceriiy of a pro-life person that provided the 
strength for tlwm to get cut of the abortion incusty,' said Scheid'.er. 'We counsel all pro- 
life activists to aim to be thl! person.' 

"Acts of yioier.ce aaainst aboitiopisti have onlv resulted in niore IJTOJ rest^iciina 
.ifQitlmTtu^ pirvlce orr..vi«Tn, <nrh «c (t'*" l.f**>irt»r» t\t AcT#<« »r»«. hnjr s nlr2n.-.r« l.y A f. k j act 

a.~.d the 'bubble zones' aro-jnd cetuin clinics.' said Scheidler.   'It becomes increasingly 
cilTiculc for us to offer alternatives to U'omen seeding abortions ' 

'We are coir.nr itted to non-violent witness to die value of life.' ,«a:d Scheidler. 'We 
>all upon nyone who claims to hold Life sacred to ioin us in sidswalt courscllmg. 
pretesting tie takir.g of innoceru life and welcoming the abortionists to enl;ii in our ranks. 

-30- 

III- Jo?v 

8160 1 Clce-3 *«ni.« Chic*JO II uio.s «0e4« • (312; 777-29» • Nwa ine (3t 2) 777-2SM • FAX (312) 777-30«t 
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Mr. McCOLLUM. Mr. Kerr. 

STATEMENT OF JEFF KERR, ESQ., GENERAL COUNSEL, 
PEOPLE FOR THE ETHICAL TREATMENT OF ANIMALS 

Mr. KERR. My name is Jeff Kerr, and I am general counsel to 
PETA. I am happy for the opportunity to speak to you today. 

On behalf of our 600,000 members, we urge you to stop the mis- 
use of civil RICO actions against peaceful social advocacy groups. 
The RICO Act, in our view, is being perverted from a tool designed 
to fight organized crime into a sword poised at the throat of public 
debate on important social issues. Ironically, RICO itself is being 
manipulated in an effort to extort silence from advocacy groups 
who investigate and uncover wrongdoing. 

When targeted with a RICO action, these groups are faced with 
a painful dilemma. Do they carry out their public duty by exposing 
the wrongdoing and thereby risk financial ruin fi-om RICO's bur- 
densome damage provisions? Or do they surrender to the threat of 
financial ruin and the possibility of being labeled a racketeer by 
suppressing their information in dereliction of their organizational 
responsibility? The potential chilling affect of the discovery and dis- 
semination of information vital to the public interest is clear. 

Let me assure you that I am not overstating the case. Just last 
year PETA was the target of a major civil RICO lawsuit brought 
by Huntingdon Life Sciences, a New Jersey based vivisection lab- 
oratory. I am limited in what I can say about the case because of 
the terms of a settlement agreement, but I can comment on infor- 
mation contained in certain press accounts. 

The RICO suit leveled against PETA resulted fi-om PETA's 8- 
month undercover investigation of Huntingdon's laboratory. Our in- 
vestigation revealed evidence of cruelty to animals in tests con- 
ducted for leading makers of household products and pharma- 
ceuticals. Workers routinely slammed monkeys into cages, sus- 
pended monkeys in midsdr while pumping test substances into 
their stomachs, and screamed and shook their fists in frightened 
monkeys' faces when they were strapped down for electrocardio- 
grams. One technician even stuffed a lotion bottle in a monke/s 
mouth as a joke. 

Upon completion of the investigation, PETA filed a 36-page com- 
plaint about the U.S. Department of Agriculture emd went public. 
We gave the USDA our investigator's videotape of the conditions 
and procedures at the lab. Because of the settlement, I can't show 
you that videotape or those photographs. Fortunately, they were 
widely disseminated before the lawsuit was filed. The conditions 
were deplorable, and the animals suffered greatly. One Huntingdon 
supervisor's internal memo tells technicians to look at the injuries 
they caused the animals and said, "Just think how you would feel 
to be put into a cage and physically abused." 

One of the lab's customers to whom we submitted our investiga- 
tion results immediately suspended all testing with Huntingdon 
and conducted its own investigation, saying the attitudes and be- 
havior shown by the lab technicians are unacceptable to us. 

At approximately the same time as PETA's investigation, a Brit- 
ish television station was conducting its own undercover investiga- 
tion of Huntingdon's British parent company. Huntingdon's British 
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employees were filmed punching a beagle dog in the face and simu- 
lating a sex act during test procedures. Members of Parliament and 
British citizens were outraged. Not only did the company not sue 
the television station in the U.K., it fired two employees who plead- 
ed guilty to charges of animal cruelty. It then scrambled to keep 
its business license by complying with 16 stringent requirements 
under home office scrutiny. 

I raise this because we find it ironic and distressing that a nearly 
identical investigation of animal cruelty against the American sub- 
sidiary was met with an onerous RICO suit rather than immediate 
and sweeping corrective action. 

The RICO counts in our case allege that PETA's earlier animal 
cruelty investigations dating back as far as 1989 constituted a pat- 
tern of racketeering activity, including extortion through a climate 
of violence against Huntingdon and the other subjects of our inves- 
tigation. All told, Huntingdon sought damages and legal fees ex- 
ceeding $10 million. Early in the case we were slapped with a gag 
order which precluded us from further disseminating our findings 
to the public. The gag order prohibited us ft-om cooperating with 
the USDA investigation of our own complaint, and this despite 
USDA requests for our cooperation. 

We chose to fight at every turn during 6 months of intense Utiga- 
tion. Ultimately, we were vindicated when, as a result of our com- 
plaint and its own subsequent investigation, the USDA charged 
Huntingdon with 23 counts of violating the Animal Welfare Act. 

Even though we fought hard and obtained a satisfactory result 
in the end, the realities of civil RICO actions against peaceftil so- 
cial advocacy became all too apparent. 

First, opponents of advocacy groups are permitted to make 
sweeping allegations of criminal conduct "upon information and be- 
lief," the phrase that smy litigator is very well-versed with, with no 
evidence to support the charges. 

Second, the broad allegations may permit the plaintiff's to engage 
in a discovery fishing expedition into virtually every aspect of every 
prior campaign by the advocacy group. 

Third, the cost to properly defend against such charges and dis- 
covery and the risks inherent in any litigation create profound im- 
pediments to aggressive advocacy work which is so vital to social 
activism. 

Thus, the civil RICO plaintiffs are able to extort violence or ter- 
minate aggressive activism and research into allegations of mis- 
conduct. 

Let me assure you that PETA is an advocacy organization, not 
a racketeer. Regardless of what anybody may think of our philoso- 
phy, created sometimes through our theatrical means of commu- 
nicating our message, PETA and other social change organizations 
are not racketeers against whom RICO was intended to be used. 
PETA was founded on and adheres to the ideals of peacefiil direct 
actions. When PETA hears of allegations of abuse, we thoroughly 
investigate them and report our findings to proper authorities, and 
we expose the abusers by publicizing our findings through our mag- 
azine Animal Times and other outlets. These are actions are con- 
sistent with those and so many other social advocacy groups 



105 

throughout our history and bear absolutely no resemblance to the 
violent world of organized crime against wnich RICO was directed. 

I am about out of time. Let me wrap up and say, in conclusion, 
that this subcommittee has a unique opportunity to revise the 
RICO Act in a way that will reinvigorate social debate and stop 
civil RICO actions from being used as a club to extort silence from 
social advocacy organizations, and PETA will gladly work with the 
subcommittee to craft legislation to achieve that purpose. 

Thank you. 
Mr. McCoLLUM. Thank you, Mr. Kerr. 
[The prepfired statement of Mr. Kerr follows:] 

PREPARED STATEMENT OF JEFF KERR, ESQ., GENERAL COUNSEL, PEOPLE FOR THE 
ETHICAL TREATMENT OF ANIMALS 

Mr. Chairman and members of the Subcommittee: 

INTRODUCTION 

My name is Jeff Kerr. I am General Counsel to PETA, People for the Ethical 
Treatment of Animals. Thank you for the opportunity to address you today. 

On behalf of our 600,000 members, we urge you to stop the misuse of civil RICO 
actions against peacefiil social advocacy groups. The RICO Act is being perverted 
from a tool designed to fight organized crime into a sword poised at the throat of 
fiublic debate on important social issues. Ironically, RICO itself is being memipu- 
ated in an effort to extort silence from advocacy groups who investigate and un- 

cover wrongdoing. When targeted with such an action, these groups are faced with 
a painful dilemma. Do they carry out their public duty by exposing the wrongdoing 
and thereby risk financial ruin frY>m RICO's burdensome damage provisions; or do 
they surrender to the threat of financial ruin and the possibility of being labeled 
a racketeer by suppressing their information in dereliction of their organizational 
responsibility? The potential chilling effect on the discovery and dissemination of in- 
formation vital to the public interest is clear. 

Let me assure you that we do not overstate our case. Just last year PETA was 
the target of a major civil RICO lawsuit brought by Huntingdon Life Sciences, a 
New Jersey-based vivisection laboratory. I am limited in what I can say about the 
case because of the terms of a settlement agreement, but I can comment on informa- 
tion contained in certain press accounts. That information demonstrates the real 
threat to free expression and public accountability posed by civil RICO actions 
against peaceful advocacy groups. 

THE CIVIL RICO ACTION AGAINST PETA 

The RICO suit levelled against PETA resulted ft«m PETA's eight-month under- 
cover investigation of the Huntingdon Life Sciences contract research laboratory. 
Our investigation revealed evidence of sickening cruelty to animals in tests con- 
ducted for leading makers of household products and pharmaceuticals. Workers rou- 
tinely slammed monkeys into cages, suspended monkeys in mid-air while pumping 
test substances into their stomachs, ana screamed and shook their fists in fngh^ 
ened monkeys' faces when they were strapped down for electrocardiograms. One 
technician stuffed a lotion bottle into a monkey's mouth as a "joke." 

Upon completion of the investigation, PETA filed a 36-page complaint with the 
U.S. Department of Agriculture and went public. We gave the USDA our investiga- 
tor's videotape of the conditions and procedures at the lab. Because of the setue- 
ment, I cannot show you that videotape. Fortunately, it was widely disseminated be- 
fore the lawsuit ensued. We turned over photographs of lab conditions. I cannot 
show you those photographs, but they too were distributed before the lawsuit was 
filed. But I can tell you that conditions were deplorable and the animals suffered 
greatly. One Huntingdon supervisor's internal memo, dated January 30, 1997, tells 
technicians to look at the injuries they caused the animals and adds: "Just think 
how YOU would feel to be put into a cage and physically abused?" One of the lab's 
customers to whom we submitted our investigation results immediately suspended 
all testing with Huntingdon and conducted its own investigation, saying: "The atti- 
tudes and behavior shown by lab technicians on the tape are unacceptable to us." 

At approximately the same time as PETA's investigation, a British television sta- 
tion was conducting its own undercover investigation of Huntingdon's British parent 
company. Huntingdon's British employees were filmed punching a beagle dog in the 
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face and simulating a sex act during test procedures. Members of Parliament and 
British citizens were outraged. Not only did the company not sue the television sta- 
tion, it fired two employees who plead guilty to charges of animal cruelty. It then 
scrambled to keep its business license by compI}ring with sixteen stringent require- 
ments under Home Office scrutiny. We find it ironic and distressing that a similar 
investigation of animal cruelty against the American subsidiary was met with an 
onerous RICO suit rather than immediate and sweeping corrective action. 

Despite the compelling facts, the lawsuit threatened our ability to hold Hunting- 
don accountable for its actions. The suit was filed by the largest law firm in Boston, 
with 360 attorneys. It was 80 pages long and contained 20 separate counts. These 
included three RICO counts which alleged that PETA's earlier animal cruelty inves- 
tigations dating back to 1989 constituted a pattern of racketeering activity, includ- 
ing mail and wire fraud, transportation of stolen property, and extortion through 
the creation of a climate of violence against Huntingdon and the other subjects of 
our investigations. Huntingdon sought damages and legal fees exceeding $10 mil- 
lion. 

Early in the case, we were slapped with a gag order which precluded us firom fur- 
ther disseminating our findings to the public, and which even prohibited us from 
cooperating with the USDA investigation of our own complaint, despite USDA re- 
ouests for our cooperation. Therefore, fi^m the outset of the lawsuit, we faced the 
dilemma of fighting vigorously at great expense and great risk to our financial secu- 
rity, or knuckling under to Huntingdon's strongarm tactics. We chose to fight at 
evenr turn during the ensuing six months of intense litigation. 

Ultimately we were vindicated when, as a result of our complaint and its own 
subsequent investigation, the USDA charged Huntingdon with 23 counts of violating 
the Animal Welfare Act, including: 

• failure to maintain a program of adequate veterinary care; 
• failure to ensure that animals used in toxicology tests received pain killers 

and anesthesia dxiring procedures that caused pain and distress; 
• failure to notify a veterinarian when animals needed medical care; 
• failure to explain why dogs used in painful procedures were not provided with 

any relief fi-om pain; and 
• failure to construct and maintain cages that protect animals &t>m iqjuiy. 

Even though we fought hard, did not back down and obtained a satisfactory result 
in the end, some of the realities of civil RICO actions against nonviolent social advo- 
cacy became all too apparent. First, opponents of advocacy groups are permitted to 
make sweeping allegations of criminal conduct "upon information and behef" with 
no evidence to support such charges. Second, those broad allegations may permit 
those plaintiffs to engage in a discovery "fishing expedition" into virtually every as- 
pect of every prior investigation or advocacy campaign. And third, the cost to prop- 
erly defend against such charges and discovery, and the risks inherent in any litiga- 
tion create profound impediments to aggressive advocacy work which is so vital to 
social activism. Thus, the civil RICO pmintiffs are able to extort silence concerning 
or termination of aggressive activism and research into allegations of misconduct by 
manipulating and misusing civil RICO actions. The impact of these effects is in- 
creased as the size and financial resources of the targeted advocacy group decrease 
so that the smallest and often the most active groups are most seriously imperiled. 

PETA IS AN ADVOCACY ORGANIZATION, NOT A RACKETEER 

Regardless of your personal or professional views of PETA's philosophy and our 
sometimes creative means of communicating our message, PEl/A and other social 
change organizations are not racketeers against whom RICO was intended to be 
used. PETA was founded on and adheres to the ideals of peaceful direct action. Our 
members and supporters are representative of the country's diverse population, and 
include members of this House and the Senate, on both sides of the aisle. Our sup- 
porters expect and demand that we shine a bright light on animal abuse and that 
we vigorously challenge society to change its attitudes toward the treatment of ani- 
mals. Throughout its 18-year history, PETA has worked to expose animal exploi- 
tation and abuse wherever it occurs. When PETA hears allegations of abuse, we 
thoroughly investigate the allegations, report findings to the proper authorities, and 
expose the abusers by publicizing our findings through our magazine, Animal 
Times, and other outlets. Such are our rights under the Constitution. In this regard, 
PETA's actions are consistent with those of so many social advocacy groups through- 
out the history of this country and bear absolutely no resemblance to the violent 
world of organized crime against which RICO was directed. 
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Occasionally, our supporters engage in peaceful civil disobedience to call attention 
to animal exploitation. They may sit down in front of a furrier's doorway, they may 
unfurl a protest banner from a flagpole, or they may throw colored water on the 
ground outside a pharmaceutical house to protest the cruel treatment of animals. 
Such peaceful, forthright action has been the hallmark of social and poUtical protest 
since the nation's founding. Many have gone further, whether by refusing to pay 
royal taxes, helping slaves to freedom, organizing unions and fighting for women's 
right to vote by registering in violation of election laws. The Civil Rights Movement 
followed the example set by Mahatma Gandhi during India's struggle for independ- 
ence. The peace movement and the Native American rights movement have contin- 
ued this vital tradition of direct action to call attention to inequities in our society. 
Through their actions, advocacy groups have helped this country to evolve, to im- 
prove, to move forward. 

Undoubtedly, such evolutionary change creates discomfort and even fear among 
those who seek to metintain the status quo, whether British loyalists, slave owners, 
union busters, sexists, racists, vivisectors or furriers. Moreover, those opponents of 
change are often intensely secretive. For example, if someone is body-slamming a 
monkey into a steel cage, he is not likely to wish the public to see that. But neither 
the fear of change, the fear of exposure, nor the fear of public protest constitutes 
the type of organized crime, racketeering, or extortionate threats which RICO was 
designed to combat. 

Isolated acts of violence have taken place in the struggle for all our freedoms and 
the animsd rights movement is no exception. It is possible that people have commit- 
ted acts of violence against animal abusers after reading our exposes, or seeing the 
videotapes made by our investigators. But PETA has never engaged in violence or 
threats of violence against any person or entity, no matter how heinous their animal 
abuse. PETA has certainly openly disseminated information of animal abuse pro- 
vided anon3fmously by those who have claimed responsibility for the liberation of 
animals from laboratories and the destruction of fur farms. But our reporting is a 
permitted exercise of our First Amendment freedom just like that of the television 
station or newspaper which reports the same actions. Because we may be happy for 
the animals' freedom and the disruption of a cruel practice, does not make us rack- 
eteers. 

However, by manipulating civil RICO provisions, our opponents allege that our 
exercise of fundamental First Amendment rights in publicizing evidence of animal 
exploitation creates a "climate of violence" which somehow makes us responsible for 
the violent actions of any citizen. Under this theory the television stations and 
newspapers were responsible for Jeffrey Dahmer's murder in prison because they 
publicized his crimes and trial. This is patently absurd and contrary to every notion 
of legal causation and responsibility which are central to our justice system. But 
this is exactly the functional eqxiivalent of what civil RICO plaintiffs contend in try- 
ing to hold peacefiil advocacy groups responsible for the actions of people over whom 
they have no control. Congress must stop the abuse of civil RICO as a scurrilous 
means of condemning any group or person for the unrelated actions of another. 

CimTAIUNG CIVIL RICO WILL NOT IMPAIR EFFECTIVE REDRESS OF GRIEVANCES 

Even with the removal of civil RICO actions against peaceful advocacy groups, o>ir 
opponents would still ret«un effective and well-established causes of action for any 
harm they allegedly incur from actions taken against them. For example, their abil- 
ity to pursue tort and fraud actions which include possible punitive damages, in- 
jimctive relief, and the ability to file criminal complaints all remain unchanged. 

PETA PRACTICES WHAT IT PREACHES 

PETA officers, directors and employees have repeatedly been the targets of death 
threats. We receive photographs of ourselves witli our eyes poked out, explicit de- 
tails of our own sexual torture and bloody packages of animal remains. These 
threats have often contained references to information disseminated by our oppo- 
nents, including vivisection industry trade groups and animal abusers whom we 
have exposed. We do not sue our opponents under civil RICO claiming extortion or 
mail or wire fraud as a result of these activities. Rather, we fight those opponents 
in open public debates, in the media, in panel discussions, on radio and television 
talk shows, through letters to the editor, and by aggressively publicizing our views 
to rebut their positions. That is how it is meant to be in America. 

PETA operates on the fundamental idea that the public has a right to know how 
animals are treated behind the closed doors of testing laboratories, on fur farms, on 
factory fcu-ms, and in degrading entertainment acts. 
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The public has a right to know that Procter & Gamble continues testing its house- 
hold products like Tide and Crest on animals in crude, cruel and arcane procedures, 
even thoueh no law or regulation requires those tests. 

The public has a right to know that Premarin, the estrogen replacement drug for 
menopausal women, the largest selling prescription drug in America, is made from 
the urine of pregnant mares confined tor im to ten montns per year in stalls so tiny 
they cannot turn around or lie down comfortably. Americans have a right to know 
that the foals who are the by-products of this cruel industry are either sent to 
slaughter or are used to replace their mothers on the "pee line" when their bodies 
c(ui no longer bear up under the burden. 

The public has a right to know that Ringling Brothers & Bamum and Bailey Cir- 
cus keeps magnificent elephants in shackles biehind the big top and deprives them 
of the joy and companionship they crave. Recently, the toll of this conduct became 
all too apparent when Kennv, a tHree-year old Afincan elephant who had been taken 
fi-om his mother, died after being forced to perform three shows in one day although 
known to be sick. 

And, surely, the public has a right to know that foxes, chinchillas and other ani- 
mals live in filth on fur farms, waiting to die by anal or genital electrocution before 
becoming a coat, trim, or glove lining. 

Our efforts to bring these and other facts about the mistreatment of animals to 
the public are not predicate acts in violation of the RICO Act. 

CONCLUSION 

This Subcommittee has a unique opportunity to revise the RICO Act in a way that 
will reinvigorate social debate and to stop civil RICO actions fixjm being used as a 
club to extort silence from social advocaqr organizations. PETA pledges its support 
to work with the Subcommittee toward this goal. 

Thank you for your consideration. 
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Mr. McCoLLUM. Mr. Bograd. 

STATEMENT OF LOUIS BOGRAD, ESQ., SENIOR STAFF 
ATTORNEY, AMERICAN CIVIL LIBERTIES UNION 

Mr. BOGRAD. Mr. Chairman and members of the subcommittee, 
I appreciate the opportunity to appear before you this morning on 
behalf of the American Civil Liberties Union to testify on the sub- 
ject of limitations imposed by the first amendment on the civil ap- 
phcation of the RICO statute. 

Before I turn to that subject, let me begin by expressing the sin- 
cere regrets of Nadine Strossen, the president of the ACLU, that 
a minor medical procedure prevented her from traveling to Wash- 
ington to testify herself before you this morning. 

The ACLU is a national, nonprofit, nonpartisan organization of 
more than 275,000 members dedicated to protecting the rights and 
hberties guaranteed by the Bill of Rights and the U.S. Constitu- 
tion. Among these rights that we hold dear are both the constitu- 
tional right to reproductive choice and also the right to band to- 
gether in other like-minded persons in political protest activities 
such as demonstrations and boycotts. 

The ACLU has actively supported the right to reproductive 
choice for years in the courts and elsewhere. The ACLU urged the 
Supreme Court to interpret 42 U.S.C. Section 1985 to protect the 



right to reproductive choice against private conspiracies in the 
Bray case and supported efforts in Congress to enact the Freedom 
of Access to CUnic Entrances Act. 

At the same time, the ACLU has vigorously defended the right 
of antiabortion groups to conduct nonviolent protests outside abor- 
tion clinics. 

The issue under discussion today is further complicated for us by 
the use of RICO. The ACLU has long been concerned by RICO's 
broad reach, vagueness and its loose evidentiary standards. The 
ACLU is one of the very few organizations that, along with Rep- 
resentative Conyers and Representative Mikva, opposed RICO's en- 
actment in 1970. 

When the issue of the use of civil RICO against antiabortion pro- 
testers first came before the Supreme Court in the case of NOW v. 
Scheidler, the ACLU submitted a friend of the court brief articulat- 
ing what we believed to be the appropriate first amendment limita- 
tions on civil RICO liability against political advocacy org£uuzations 
and their leaders. That brief remains the ACLU's most comprehen- 
sive and relevant statement to date with regard to the issues be- 
fore the committee. 

We have submitted copies of this brief in lieu of written testi- 
mony, and I understand that it has now been made a part of the 
record of this hearing. In my oral remarks, I will merely highlight 
the key points fi-om our brief. 

First, it is important to note that there are two separate and 
equally important first amendment rights at stake in the use of 
civil RICO against political advocacy groups, freedom of speech and 
also fi-eedom of association. Both have implications for the scope of 
potential RICO liability. 

There is perhaps a surprising degree of agreement about the firee 
speech issues at stake. In the NOW v. Scheidler litigation, there 
was a shared understEmding by all parties in the Court that peace- 
ful picketing, debate, meetings, prayers and a host of other forms 
of peaceful protest are protected by the first amendment and that 
the lines separating such peaceful protest from criminal and 
tortious activities such as trespass, extortion, violence and vandal- 
ism must be carefully maintained. The former is constitutionally 
protected, while the latter is properly subject to sanction. 

Moreover, the Supreme Court has made it clear that the Con- 
stitution does not protect extortion or true threats of violence di- 
rected at specific individuals. It does protect hyperbolic rhetoric 
and threats of social ostracism or even damnation. 

Moreover, a defendant's speech or expressive activity can form 
the basis for direct liability only if the speech is part of a conspir- 
acy or is intended to produce imminent lawless action. 

Turning to fi-eedom of association, if sanctions are imposed, it is 
essential to distinguish between those who are responsible for the 
unlawful activities and those who are not, especially in a context 
where lawful, in fact constitutionally protected and unlawful activi- 
ties often take place side by side. Fortunately, the Supreme Court 
has dealt with these problems before in other contexts, most sig- 
nificantly in the case of NAACP v. Claiborne Hardware, and the 
rules are reasonably well-settled. 
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When the alleged RICO enterprise is an ideological association, 
individual defendants may not be held liable unless they had a spe- 
cific intent to further the association's illegal aims. Guilt by asso- 
ciation is not enough. 

Second, neither an ideological association nor its leaders can be 
held derivatively liable for the unlawful activities of its members 
under RICO or otherwise except upon a finding that the association 
and/or its leaders authorized, directed or incited the misconduct in 
question. 

Third, defendants cannot be held liable for failing to disavow the 
violent or criminal acts of others because a legal duty to repudiate, 
to disassociate oneself fi-om the acts of another, cannot arise un- 
less, absent the repudiation, an individual could be found liable for 
those acts. 

Finally, in a civil RICO action against an ideological association, 
plaintiffs can only recover from losses proximally caused by the un- 
lawful activity. Losses attributable to lawful, nonviolent activity 
are not compensable. 

I would be happy to elaborate on any of these principles during 
questions. 

Let me conclude these remarks with the concluding paragraphs 
from our NOW v. Scheidler amicus brief. 

Application of the foregoing principles to civil RICO actions 
brought against ideological associations will require the lower 
courts to draw some fine distinctions between protected and imper- 
missible conduct. But such careful line drawing is critical if our 
courts are to be respectful of the constitutional rights of all of the 
parties to the underlying dispute: the rights of women to obtain 
safe and legal abortions free from the threat of violence and the 
rights of anti-choice protesters to attempt peacefully to dissuade 
them from this course. 

The Supreme Court concluded its opinion in Claibome Hardware 
with a commamd to lower courts to be attentive to such distinc- 
tions: 

"The taint of violence colored the conduct of some of the petition- 
ers. They, of course, may be held liable for the consequences of 
their violent deeds. The burden of demonstrating that it colored the 
entire collective effort, however, is not satisfied by evidence that vi- 
olence occurred or even that violence contributed to the success of 
the boycott. It must be supported by findings that adequately dis- 
close the evidentiary basis for concluding that specific parties 
agreed to use unlawfiil means that carefully identify the impact of 
such unlawful conduct, and that recognize the importance of avoid- 
ing the imposition of punishment for constitutionally protected ac- 
tivity." 

Careful attention to the Supreme Court's guidance in Claibome 
Hardware and in Justice Souter's conoirring opinion in NOW v. 
Scheidler itself will go a long way toward protecting both the right 
to reproductive choice and peaceful protest. 

Thank you. 
(The prepared statement of Mr. Bograd follows:] 
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PREPARED STATEMENT OF LOUIS BOORAD, ESQ., SENIOR STAFF ATTORNEY, AMERICAN 
CIVIL LIBERTIES UNION 

Mr. Chairman and members of the Subcommittee on Crime, the American Civil 
Liberties Union (ACLU) appreciates this opportunity to testify on the subject of lim- 
itations imposed by the First Amendment on the civil application of the RICO stat- 
ute. The ACLU is a natiouEd, non- profit, non-partisan organization of more than 
275,000 members devoted to protecting principles of freedom set forth in the Bill 
of Rights to the U.S. Constitution. 

For purposes of today's hearing, I submit to the subcommittee for its consideration 
the ACLlTs brief amicus curiae submitted to the United States Supreme Co»irt in 
the matter of the National Organization For Women, Inc. v. Joseph M. ScheicUer. 
This brief represents our most comprehensive and relevant statement to date with 
respect to the issues the subcommittee intends to address today. 
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INTEREST OF AHilCUS' 

The American QvO liberties Union (ACLU) is s. 
natiQiiwide, nox^rofit, noiipaTtisan organization wizm 
nearly 300,000 members dedicated to the principles mf 
liber^ and equality embodied in the Constitution anid 
this nation's dvil rights laws. In siqpport of those princ- 
ples, the ACLU has appeared before this Court on nu;- 
merous occasioiis, bocb as direa counsel and as amicuss 
ctfifff. 

In its broadest sense, this case involves several issuess 
of deep concern to tibe ACLU. A wave of violence anid 
unlawfiil activity directed at abortion providers aromud 
the country has seriously impaired the ability of womKn 
to exercise their constitutional right to reproductiv/: 
choice. That right is one that the ACLU has supporte:d 
for decades, in the courts and elsewHiiere. The ACLZJ 
has participated in nearly every abortion case decided 'vy 
this Court since Roe v. Wade, 410 VS. 113 (1973), anid 
lawyers associated with the ACLU have been counsel of 
record in max^ of this Court's landmark abortion deci- 
sions, from Doe v. Bt^on, 410 U.S. 179 (1973), xo 
Planned ParenAood of Southeastern Pennsylvania v. 
Casey, 505 U.S. _ 112 S.a 2791 (1992). In Bmy v. 
Alexandria Women's Health CUnk, 506 U.S. _ 113 S.CL 
753 (1993), the ACLU urged the Court to adopt an im- 
terpretation of 42 U.S.C S198S that would protect this 
right to reproductive choice against private conspiracies. 
Following the rejection of that argomcnt in Bray and this 
subsequent assassination of Dr. David Gunc in Pcnssa- 
cola, Florida, the ACLU has sui^ned efforts in Cnm- 
gress to enact a new dvil rights law designed to curb this 
epidemic of dinic violence. 

' A teller of conwBt to tbe filing of all amicus hrkU has been lud^sd 
with the Oerk of the Court by coumel for all parties in complumse 
with Rote 373. 
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In contrast to Bray, the present case has not besm 
broDg^t under a traditional dvU rights statute but under 
RICO, 18 U.S.C S1961, et seq. The reliance on RICO 
raises separate coDcems for the ACLU, which oppossid 
the enactment of RICO in 1970 and has opposed ins 
overzealoQS enforcement ever since. Many of tixe 
ACLLTs objections have focused on such due process is- 
sues as RICO'S broad reach, its loose evidentiaiy staniL- 
ards, and its dracomac forfeiture provisions. But thie 
ACLU has also recognized that the problematic featuiss 
of RICO cany a spedal sting in a Fust Amendment ccm- 
text For example, in Alexander v. United States, \J,S. 
__ 61 U.SX.W. 4796 (June 28, 1993), the ACLU took 
the position that the use of RICO to seize and destnry 
the entire contents of a bookstore was irrecondlafaiis 
with the First Amendment, a view shared in that case 3>y 
the four dissenting justices. Id. at 4800. 

Since its founding in 1920, moreover, the ACLU hies 
steadfastly endorsed the position that the "[ejffective aid- 
vocixy of both public and private views, particularly ccm- 
troversial ones, is undeniably enhanced by group associa- 
tion," NAACP V. Alabama, 357 U,S. 449, 460 (1958), amd 
that the assodational rights protected by the First 
Amendment iiudude the right to demonstrate, boyccn:. 
leaflet and pidcet See, e.g^ ThamhiU v. Alabama^ 3li0 
U.S. 88 (1940). Because of the ACLU's commitment lo 
the First Amendment, it has frequently defended the ais- 
sodational tights of political groups whose ideological 
views it has vigorous^ opposed. 

In opposing certiorari, defendants have argued in thus 
case that the economic motive test embraced by the Se^v- 
entb Circuit is an appropriate means of ensuring that 
RICO is not used to abridge their First Amendmemt 
rights. In our view, the civil liberties interests at staise 
are Car more complex. The ACLU has never endorsed 
the view, and this Court has never held, that there is a 
civil liberties interest in shielding political associaticms 
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from liability for their illegal acts. Thais, if plaintifis ars 
able to prove that defendaiats engaged in a pattern of £- 
Iqgal behavior designed to interfere with the exerdse off 
plaintiffs' constitutional rights, the fact that defendanirs 
were motivaied by politics rather than money is no mnr^ 
relevant than it would be if a group of white supreim^- 
dsts claimed a First Amendment right to intimidaze 
blacks seeking to vote. As a matter of constitutionail 
law, the presence or absence of an economic motive js 
not what distinguishes protected political expression fronn 
unlawful acts of violence or terrorism. 

Accordingly, the economic motive test seems to us a 
poor proxy for the dvfl Hberties issues that can and ao 
arise under 'RICO. The ACLU takes no position, there- 
fore, on whether the Seventh Grcuif s interpretation Df 
RICO was correct in this case. However, if the Courr: 
remands this case for trial, either by rejecting the ecrr- 
nomic motive test or by JSnding that the Seventh Circuut 
misconstrued the economic motive requirement, see n-f, 
ff^hi, we respectfully submit that the Court's dedsicin 
should indude a set of constitutional guidelines designfi:d 
to mitigate the civil liberties risks that are inherent xa 
virtually evezy RICO litigation and that are inevitabiiy 
magnified when RICO is applied in such a politicaiBy 
chitfged atmosphere. This amicus brief is intended to 
assist the Court in that effort 

SUMMARY OF ARGUMENT 

The conq>laim in this case was filed as a nationwiiae 
dass action on behalf of women's health centers tiisit 
provide abortions and the women who seek abortions at 
those centers.' Of central importance at this stage of ±is 

*The class certificarion motion was ttiD ^f^Am^ whea defeadanus' 
fflotJoo to dismias was gnated. National Organaation for Women, Uns. 
V. Sch*UUr, 968 VOd 612,615 lU (1th Or. 1992). 
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I»t>ceedings. the coinplaint charges (on behalf of the 
climes) that several individuals and groups who are 
proxninently identified with the anti-choice mov<:nient 
violated RICO by operating the Pro-life Actioi: Net- 
work, an umbrella anti-choice organization, thxDQgh a 
pattern of racketeering activity.' 

The complaint sets forth a long list of illegal «nd/or 
harawing activities allegedly committed in furtherance of 
defendants' goal of closing down abortion clinics around 
the country. Those activities include: 

extortion; physical and verbal intimidarjon 
and threats directed at health center perscaa- 
nel and patients; trespass upon and dam&ge 
to center propezty; blockades of centers; oe- 
stxuction of center advertising; telephciie 
can^aigns designed to tie up center phcaie 
lines; false appcuntments to prevent legiti- 
mate patients from, making them; and direct 
interference with centers' business relation- 
ships with landlords, patients, personnel s=id 
medical laboratories. 

National Organkatum for Women, Inc. v. SchtadLs-^ 968 
F^ 612, 615 (7th Or. 1992). 

* For pvpoKS of dui appeal, the relevant secdou of RICO are 18 
U.S.C g i 1962(c) and (iQ. Secdoo 1962(c) provides: 

It chaD be onlawfiil for any person enjdqjred by or 
ated widi any eaterpriK eafaged in, or tbe acdvides af 
whkfa afibct, imentate or foreifn conuaeroe, to cowbic: or 
partidpate, Aectly or iwBreclly, in tbe conduct of sodi sa- 
texpriK't afEurt throogii a pMem of racketeering acdvitr or 
coOectioa of imlaarfol debt 

Section 19G(d) penaBzes conspiracies to violate any of RICO's sob- 
rtantive proviiutnc, indudbg S19fi2(c). 
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The complaint also refers at several points to meet- 
ings and demonstratioiis orgamzed by the defcmdants, 
ai^ to the distribution of a manual written by defendant 
Scfaeidler that the Seventh Circuit desoibed as "advo- 
cat[ing] unlawful methods of interfering with the opera- 
tions of women's health centers." Id. at 615. Defemdants 
point to these allegations as evidence that plaintxs are 
seeking to impose RICO liability based on prcnccted 
Hrst Amendment activi^. See, cg.^ Sdieidler OcCert. 
at 24-25. 

The Seventh Circuit, apparently, did not se±e the 
conq>laint as presenting the same threat to First Amend- 
ment interests that defendants perceive. In the Stsventh 
Circuit's view, 

the complaint does not attenq}t to bar nil 
anti-abortion activities. Peac^il pickermg. 
debate, meetings, prayers, and a host af 
other forms of peaceful protest are protetc- 
ted by the First Amendment The complaimt 
seeks relief from criminal and tortiom activ- 
ities such as trespass, dinic invasion, vancal- 
ism, extortion, and tortious interference wri± 
business relatioaaslups. 

U, at 616.* 

In the absence of a trial record, such differing inter- 
pretations are not surprising. What is xoaxt ^ignirrTant at 
this pleading stage is the shared understanding ay all 
parties and the court of appeals that, in the evenr of any 
tiial on remand, the line separating "peaceful protest" 

* Tbe RICO CMC rtatcacwt subnutted bjr plainHfft la Uie tnal court 
aDeget nnneroas inttances vi the sort of tortioas ind crimiiUL activity 
fitted LB the Seventh Grcuifs opioion. 
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from "criminal and tortious activities" must be carefiiiliy 
maintained. The first is constitutionally protected, ttns 
second is properly subject to sanction. Moreover, if 
sanctions are imposed, it is essential to distinguish bte- 
tween those who are responsible for the unlawful aciivrr- 
ties and those who are not, e^iecially in a context wfaerrs 
lawful and unlawful activities often take place side-b>^ 
side. 

Fortunately, the Court has dealt with these problencs 
before in other contexts and the rules are reasonafaiiy 
weU-setded. The application of those rules to RICO, 
however, is less well-settled and deserves eiiq)hasis. 

First, the Constitution does not protect extortion nr 
"true" threats of violence directed at specific individuals. 
Watts V. United States, 394 U.S. 70S (l969)(per curiamX 
It does protect hyperbolic rhetoric and "threats" of social 
ostracism or even damnation. 

Second, vtiien the alleged RICO enterprise is an icur- 
ological association, individual defendants may not se 
held liable unless they played a significant role in thie 
"operation and management" of the enterprise, see Rev^ss 
V. Emst A Young, 507 U.S. _ 113 S.CL 1163 (1993), amd 
had a specific intent to hirther the association's Uiegral 
aims. E.g^ Scales v. United States, 367 U.S. 203 (196i:;; 
Noto V. United States, 367 U.S. 290 (1961). 

Third, neither an ideological association nor its le3C- 
ers can be held derivatively liable for the unlawful acnwi- 
ties of its members, under RICO or otherwise, excsspt 
upon a finding that the assodation and/or its leadens 
'anthorized or ratified the misconduct in question:." 
KAACP V. Oaibome Haidwan Co., 458 U.S. 886, 9B1 
(1982)(dtations omitted). Furthermore, a defendann's 
speech or expressive activity can form the basis for diresct 
liability only if the ^eech is part of a conspiracy or is im- 
tended and likely to produce imminent lawless actiom. 
Brandenburg v. Ohio, 395 U.S. 444 (1969)Oer curiam). 
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We recognize that the propriety of these staodardis 
may never be reached if the decision below is affirmea^ 
We have nevertheless chosen to submit this amiats brier: 
because we believe that the dear articulation of these: 
standards will ultimately serve the constitutional Interests^ 
of all sides in this controversy if this case is remandeo: 
for trial' 

' If this Court afErau tbe holding below that an econoi&ic modve ]s 
required uitdar RICO, the wmtencr, of such an coonoouc motive caio- 
not be fouad in the sohdtatioa of voUintary contributions in snppocr: 
of the defiBiidsats' protected usodatioiial activities. See 968 ?2A at 
S30. The cbar^blc solicitation of Aukb is a form of speech protected 
by the Hrst Amendmeat See ComeUus v. NAACF Legal Defense &. 
Educ Fund, Inc., 473 VS. 788, 797 (1985); VtUage qfSchmtmbwjt v. 
aHzas far a Better Environment, 444 U^. 620, 632 (1980). Aa tbcu 
Court has noted, it impKcates several distinct speech interots, ioduact- 
iag: the interest of the organizatiaa b soliciting support; the ooaaa.- 
utor's opicfision of support for the redpieat organiration sad .as 
views; and the abiBty of the organization to conunnnicate its ideac to • a 
larger andieace. See Comelbu, 473 VS. at 797-99. KICO liabiniay 
cannot be based on protected First Ameodment activity. See ppJK)- 
1^ infra. Conseqnoidy, the soEdtatioa of charitable cootribntiaaas 
cannot be used as proof of an aQ^ed economic DOtivc under RldO 
unleu the charitable contributions were obtained through iOcgal coesr- 
doQor fraud. 

We do not take any po«lioa in this brief on wliether the ecoooanic 
motive lert codd be met by proof that dcfisadants' activities "wetre 
aimed at increasing tlie plaintiCCi' costs of doing business.* ScHeuilter, 
968 T2d at 630. Likewise, we express no view on vdiether it is smS- 
dent to show that defendants committed economic crimes to bankrtsoQ 
their poBtical activities. See, e.g.. United States v. Bagaie, 706 FJd '42, 
55-57 (2d Or.), cart denied, 464 VS. 840 (1983). These issues ^wiU 
need to be resolved if the Court finds that an ecoaomic motive test is 
appropriate. 
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ARGUMENT 

ANY FUTURE PROCEEDINGS IN THIS CASE 
SHOULD BE TAILORED TO PROTECT THE 
CONSTITUTIONAL RIGHTS OF ALL PARTIES 

If this case is remanded for trial, the trial court willl 
be facing a sensitive task. On the one hand, defendanns 
may not claim any constitutianal immunity for unlawfml 
activities designed to interfere with the exerdse of plain.- 
tiffs* constitutionally protected rights. On the other 
hand, plainti£b may not rely on RICO to thwart defen.- 
dams' law6il political protests even if those protests hav^ 
the effect of discouraging some women from obtainimg 
lawful abortions. Sindlarly, defendants may not escacte 
liability for unlawful activ^ies that they authorized, raoi^- 
ficd or incited, even if the unlawful activities were acau- 
ally peiformed by others. Convenely, any Snding of Iii&- 
biKty must rest on something more than a theory of guiin 
by association, e^)ecialfy in a context where laiwful amd 
unlawful activities are often mixed together. 

Although this delicate balance is not unique ZD 
RKX), the risk of miscalculation is increased by tins 
amoiphous nature of RICO itsell Moreover, the cost of 
misapprehending the appropriate constitutional lines is 
magnified under RICO l^ the availability of treble dam- 
ages. If the use of RICO is to become commonplace im 
cases of this sort, RICO lawsuits must proceed with sm 
uoderstandiiig that 1t]he right to associate does not less 
all constitutiraal protection merefy because some menr- 
bert of the group may have particqated in conduct or 
advocated doctrine that itself is not protected." NAACF 
V. Oaibome Hardware Co., 4S8 U.S. at 908. As thus 
Court deai^ stated in CMhome Hardware: 

No federal rule of law restricts a State from 
imposing tort liability for business losses that 
are caused by violence and by threats of vio- 
lence.    When such conduct occurs in the 
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context of comtitutionalty protected activity, 
however, "precision of regulation" is de- 
manded. Specifically, the presence of activi- 
ty protected by the First Amendment im- 
poses restraints on the grounds that may 
give rise to damages liability and on the per- 
sons 1^10 may be held accountable for those 
dflTPagffSi 

rd. at 916-17 (footnote and citation omitted). 

This statement of princii^e arose out of a dispute 
between white merchants in Qaibome Coimty, Mississm:- 
pi and the local brandi of the NAACP, wMch had or- 
ganized a seven-year boycott against local businesses tfaiat 
were resisting racial integration. Retying on the fact that 
some boycott supporters had resorted to violence, tins 
Mississippi courts dedared the entire boycott illegal, amd 
awarded crippling damages against the NAACP. TJiis 
Court unaniiaaousty reversed in an opimon that care&iilw 
distinguished protected political activity from actionahiie 
conduct 

As a threshold matter, the Court ruled that one 
plaintiJEEs could only recover for losses proxixnatesiy 
caused by unlaw&l activity; business losses attributahiie 
to lawfiil, nonviolent boycott activity were not compenss- 
ble. Id. at 918. llie Court next ruled thai individmal 
NAACP members could not be held liable based upmn 
their mere participation in the boycott 

Civil liability may not be inqiosed merety 
because an individual belonged to a group, 
same members of which committed acts of 
violence. For liability to be imposed by rea- 
son of association alone, it is necessary to 
establish that the group itself possessed un- 
lawful goals and that the individual held a 
specific intent to further those illegal aims. 

Id. at 92a   Fmalfy, the Court ruled that the NAACP 
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could not be held liable for acts of violence commiiisd 
by boycott partidpants iinless the organization bad s:^- 
thorized or ratified their actions. Id. at 930>31. "To irz- 
pose liability without a finding that the NAACP author- 
ized - either actually or apparently - or ratified unlaw- 
ful conduct would inqpermissibiy burden the rights of po- 
litical association that are protected by the First Anecd- 
menu" Id. at 93L 

Each of these principles has relevance here and is 
likely to be relevant in most other cases where RICO is 
used against organizations that are accused of sceldng lo 
further their ideological goals throu^^ unlawful as wsil 
as law^ means. Most fundamentally, lower courts coo- 
fronting RICX) claims against idecdogjcal assodaricas 
must carefully distinguish between unlawful conduce:, 
which vcaej give rise to dvil liability, and protected ccc- 
duct, which may not Here, the shared understanrf-^g 
that this line must be drawn, see ppJ5-6, supra^ lessens 
but does not eliminate the risk of constitutional over- 
reaching. 

For exarnple, the complaint in this case includes li- 
legations that the defendants engaged in acts of "^bysical 
and verbal intimidation and threats directed at bealrh 
center personnel and patients." 968 F.2d at 615. An iJ- 
legation of this sort may or may not present consn'tutioa- 
al problems depending on what it actualfy means aind 
how it is proven, li^ Constitution does not protect 
"true" threats of violence directed at specific individuals. 
See Watts v. United States, 394 U.S. at 708. "Threats" of 
ostracism, vilification or eternal damnation, by contrast, 
are constitutionally protected speech. 

The claim that the expressions were intend- 
ed to exercise a coercive impact ... does 
not remove them from the reach of the First 
Amendment .... Petitioners were engaged 
openly and vigorously in making the public 
aware of respondent's ... practices.   Those 

10 

59-932 00 - 5 
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practices were offensive to them, as cbe 
views and practices of petitioners are no 
doubt offensive to others. But, so long as 
the means are peacefiil, the commimication 
need not meet standards of acceptabflity. 

Organtation for a Better Austin v. Keefo, 402 U^. 415, 
419 (1971); see also CUdbome Hardware, 458 U.S. ai 921 
(^o the extent that the courf s judgment rests on tbe 
ground that 'maoy' black citizens were 'intimidated' by 
threats' of 'social ostradsm, vilification, and tradnctioa,' 
it is flatly inconsistent with the First Amendinenf). 

This distinction is as critical under RICO as it was in 
Oaabome Hardware. The central claim in the present 
complaint is that defeiuiants have violated IS U.S.C 
S 1962(c) by operating a RICX) enterprise (the Pro-T rV. 
Action Networic) through a pattern of racketeering acrv- 
ity that indudes mnldple predicate acts of extorticn, 
which are described at great length in the RICO case 
statement See n.4, supra. In evaluating that claim, ir is 
essential that the lower courts not confuise protected po- 
litical activities with criminal extortion or use eviderice 
of protected political protest to establish a parterc of 
racketeering activity. 

At the same time, it is equally important for the 
lower courts to resist the daim that the First Ankcad- 
ment is a shield for criminal behavior. The First 
Amendment requires a distinction between political pro- 
test and criminal extortion. It does not inmn>niy^- cricai- 
nal extortion because it is engaged in as a form of poiiti> 
cal protest 

In similar &shion, the Fint Amendment compels 
caution before iiiq>osing RICO liability on individual de> 
fendants allied with ideological organizations Hax h£ve 
both legitimate and illegitimate aims, tlie Court bas 
long recognized that the inq)osition of liability uoder 
these circumstances poses special constitutional risks: 

11 
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There is a daoger that one in sympathy with 
the legitimate aims of such an organization, 
but not spedfica% intending lo accomplish 
them by resort to violence, might be puji> 
ished for his adherence to lawful and consti- 
tutionally protected purposes, because of 
other and unprotected purposes which he 
does not necessarily share. 

Noio V. United Stales, 367 U.S. at 299-300; see also Somes 
V. United States, 367 U.S. at 229-30 (a T)lanket proMini- 
tioQ of association with a group having both legal and 1- 
legal aims" would create *a real danger that legitimans 
political ejqjression or association would be impaired^). 
For this reason, membership in such an orgamzaxicin 
may not be punished unless an individual joined the CDT- 
ganization with knoviedge o^ and a specific intect lO 
further, its illegal aims. Claibome Hardware, 458 U.S. at 
920; Heafy v. Jama, 408 U.S. 169. 186 (1972). This cam- 
stitutional requirement is separate from, and in addinam 
to, RICO's statutory requirement that the defendant par- 
tidpate in the operation and management of the RIC.'D 
enterprise. See Reves v. Ernst A. Young, 113 S.Ct. 1165." 

Because RICO liability docs not turn on mere 
membership (unlike the Smith Act prosecutions at isssut 
in Scales and NoU>), these constitutional concerns wzill 
not normaliy come into play. There are, nonetheless, 
cases in whicli a defendant's participation in an associa- 
tion's activities will be proffered as circumstantial evi- 
dence of a RICO violation.   It is precise^ this drcann- 

' Tims, ooe could be a director of an idcolo^cal assoriation and cann- 
mitted to its political go«ls, and yet be penooaOy opposed to fuxriaBBT- 
iog Aoae goala thfou^ unlawful means. Abernatively, a supporter of 
the same otganiTaHnn mfftt have die inteot to engage in the illegal 
actioDS, yet aot be inwohcd ia the aisociatioa's operatian and nuriayn 
meoL In nekher caie could the defeadut be held liaUe nnawx 
RICO. 

12 
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stantial inference that is not constitutional^ pennissibiee 
with an ideological association unless there is evidences 
of a defendant's specific intent to further the illegal airms 
of the assodation. Under RICX), that burden will fre- 
quently be met by evidence that the defendant is culpar- 
ble for two or more predicate acts of racketeering activri:- 
ty, a required element in most RICO ofifenses.* 

Any effort to hold a RICO defendant vicariously lia- 
ble for someone else's unlawful behavior in cases of tiros 
sort must also be judged against Hrst Amendment stance:- 
ards.'   CUabome Hmdware again establishes the guids^- 

^ Tin vm oot always be true b RICO clabns broug^it under S1962(^. 
the tauKfinef proviooo. Tliere is a iplit ia the drcoits as to wheihesr 
a dciirindaiit charged ia a RKX) cootpiraqr ouut personally agree to 
coonnit two pretficate acts of racieteeiiag activity or ndiether it is soof- 
Gcicnt that ha agree tbat twa predicate acts be cnmmitted. See, e^g., 
hyba V. Vmltd Slatm, 4M U^. 924 (1990)(WliitB, J^ dissepting htxmk 
deaial of e«r.). Tlie nujority of circuits have adopted the latter poest- 
doa. Sit Oatmt States v. Fiyba, 900 F2d 748» 760 {Mh Qr.X cern. 
denied^ 498 U^ 924 (1990)(rollrrting cases). In these circuits, ia poar- 
tknlar, there is a daager that a court might atteaqK to infer a defesod- 
anf s agreement from his partidpatioa m the operadoB of the ideoioqg- 
ieal aHoriafirm and the ccnmistion by his 'co-coosiMrators* of acts ct 
racketeering. The First Aoendmeat forbids this inference mthcuait 
some direct evidence OF the defendant's specific intent to farther utae 
OfganizatiOB's illegal aims. CZoibomr Hardmn, 4SB U^ at 9U»-'a9; 
Mf alto Dt/cngt v. Ongon, 299 US. 3S3, 365 (1937): 

If the pcrsoas assembGag have committed crimes elsewhere, 
if they have formed or are engaged ia a conspiracy against 
the pabiic peace and order, tihey may be proseoated for 
didr conspiracy or other viobtion of valid laws. But it is a 
different matter when the State, instead of praaecating them 
for sacb offenses, seizea npoa mere participation in a peaoe- 
abk assembly and a hmfnl public divBwioii as the bttis for 
A criminal charge. 

* Lower courts have consisteatly held that a dril RICO defendant axnajr 
be held vicariously Gable for predicate ads of racketeering as an aidcer 
and abcttcr. See, eg., Petn-Tech, Inc. v. Watem Co. of North Amari- 
cOySUFM 1349,1356^ (3d Gr. 1967). 

13 
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lines. In that case, the plaintiffs sought to hold Chares 
Even, the NAACPs Field Secretary in Mississippi, liairus 
on the basis of several speeches he had given in which 
he called for violence against boycott breakers. T^ie 
Coort ruled that these ^)eeches alone could not proviae 
a basis for liability: 

There are three separate theories that might 
justify holding Evers liable for the unlawM 
conduct of others. First, a finding that be 
authorized, directed, or ratified specific tor- 
tious activity virould justify holding him re- 
sponsible for the consequences of that ac- 
tivity. Second, a finding that his public 
speeches were likely to incite lawless action 
onild justify holding him liable for unlawful 
conduct that in fiact followed within a rea- 
sonable period. Hiird, the speeches might 
be taken as evidence that Evers gave other 
specific instructions to carry out violent acs 
or threats. 

4S8 U.S. at 927. Because there was no other evidence 
that Evers had authorized, ratified, or directfy threatened 
imlaw&l conduct, nor any evidence that his remarks had 
precipitated violence by others, the judgment against hum 
could not be sustained. Id. at 927-29. 

The same rules should appfy to the present case. 
The individual defendants cannot be held li^le bas«sd 
upon speeches advocating or endorsing unlawful actxm 
unless defendants' words (1) authoriz^ ratified or di- 
rected the iQegal actions, or (2) constituted illegal incns- 
ment under the test set forth in Brandenburg v. Ohio, ^95 
U.S. at 447: 

[TpK constitutional guarantees of free 
speech and free press do not permit a State 
to forbid or proscribe advocacy of the use of 
force or of law violation except where such 

14 
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advocacy is directed to inciting or producing 
imminent lavdess action and is likefy to in- 
cite or produce such action. 

Lilcewise, the defendants cannot be held liable for failing 
to disavow violent or criminal acts, because *[a] legml 
(hity to 'repudiate' - to disassociate oneself from ^ 
acts of anodier - cannot arise unless, absent the repumi- 
ation, an individual could be found liable for those aas..' 
CMbome Hardmny 458 U.S. at 925 n.69. 

Oabome Hardware also establishes the rules of lia- 
bility for the organizational defendants in this case - 
Operation Rescue, the Fro-Life Action League, the Prtr- 
LUe Direct Action League, and Project Life. They may 
be held responsible for the acts of their agents under- 
taken within the scope of their actual or apparent am- 
thority. Id. at 930, citing ^mencan Society^ cf Mechanical 
Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556 (198Z). 
They may also be held liable for other action of which 
they luad knowledge and specifically ratified. 458 U.S. at 
930. However, they may not be held liable for the ac- 
tions of their supporten undertaken without their aus- 
thorization or ratification. As this Court concluded m 
Qaibome Hardware: 

To impose liability without a finding [of ac- 
tual or appamt authorization or ratifica- 
tion] would impennissibly burden the rights 
of political association thiat are protected by 
the First Amendment The rights of 
political association are fragile enough with- 
out adding the threat of d^truction by law- 
suit' 

Id. at 931-32, quoting NAACP v. Overatreet, 384 U.S. 1:118, 
122 (1966)(Douglas, J., dissenting fi-om dismissal of 
cert.). 

A^lication of the foregoing principles to civil RICO 
actions brought against ideologiol associations will ics- 

IS 
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quire the lower courts to draw some fine distmctiass be- 
tween protected and impermissible conduct Bur such 
careful line drawing is critical if our courts are to be re- 
spectful of the constitutional rights of all of the parties 
to the underlying dispute: the rights of women to obtain 
safe and legal abortions free from the threat of violence 
and the rights of anti-choice protesters to atten^t peace- 
fully to dissuade them from this course. 

This Court conduded its opinion in Claibome Hard- 
ware with a command to lower courts to be attemiive to 
such distinctions: 

The taint of violence colored the conduct of 
some of the [>etitioners. They, of course, 
may be held liable for the consequences of 
their violent deeds. The burden of demon- 
strating that it colored the entire coUecrirve 
efibrt, however, is not satisfied by evidence 
that violence occurred or even that violemce 
contributed to the success of the boycoct 
... pt] must be suf^rtcd by findings r&at 
adequately disclose the evidentiaiy basis ior 
conduding that specific parties agreed to oise 
unlawful means, that carefully identify me 
impact of such unlawful conduct, and 'JxaX 
recognize the importance of avoiding the im- 
position of punishment for constitutionaLlly 
protected activi^. 

458 U.S. at 933-34. 
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CONCLUSION 

The epidemic of violence against abortion clinics 
throughout the countiy demands a strong remedial re- 
sponse. The use of dvil RICO as that remecfy, howevcx, 
poses its own problems. Accordingly, if a remand is 
ordered, we respectfiilly uige the Court to use this case 
as an opportuni^ to establish a dear set of constitu- 
tional guidelines for the lower courts, modeled in large 
measure upon the decision in CImbome Hardware, In 
our view, such guidelines wiU go a long way toward pro- 
tecting both the rig^t to reproductive choice and the 
right to peaceful political protest 

Respectfully submitted. 
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Mr. McCOLLUM. Before I begin the questioning, Mr. Conyers re- 
quested that his statement be submitted to the record, and without 
objection it will be so placed into the record. 

[The prepared statement of Mr. Conyers follows:] 

PREPARED STATEMENT OF HON. JOHN CONYERS, JR., A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 

Today's hearing is about encouraging violent anti-abortion protestors. Emily 
Lyons is living proof that far from the innocent free speech activists you will hear 
them described as at this moming^s hearing, many anti-choice activists, including 
Joseph Scheidler, who was found liable for extortion under RICO by a unanimous 
Chicago jury, advocate for exactly the tjnpe of violence that resulted in Ms. Lyons 
iiyuries. 

This morning, you will hear the Republican mjoority propose that we amend civil 
RICO to prohibit its use against extortion. They will argue that the extortion provi- 
sion is used against those who do no more than advocate a position. 

This is simply untrue. Extortion is defined in the United States Code (title 18 sec. 
1951) as "the obtaining of property from another, with his consent, induced by 
wrongful use of actual or threatened force, violence or fear, or under color of officim 
right? 

So, the majority actually wants to eliminate penalties for using of threatening 
force or violence at abortion clinics. The majority doesn't seem to mind that clinics 
are routinely the subjects of bombings and acid attacks and that the people who 
work at those clinics are often iiyured and sometimes killed. 

Real civil advocacy is already protected by the First Amendment. People involved 
in such advocacy cannot be found liable »mder RICO. But, if the msgority believes 
the First Amendment is inadequate, then Mr. McCollum should propose legislation 
to provide that civil RICO cannot be used against civil advocacy groups. I would be 
happy to support such legislation. 

I am appalled by legislation aimed solely at allowing threats of violence and ac- 
tual violence to be used against abortion clinics. Passage of this legislation is an 
open invitation to every violent protestor in the country to go ahead and threaten 
violence without fear of the serious repercussions provided by FJCO. 

Mr. McCoLLUM. I will yield myself 5 minutes for questioning. 
First of all, I want to thank each of you for coming today. I think 

you represent the best intellectual minds that we can possibly have 
here today. You have each made a point, and one of the most con- 
cise points has been that this is not an issue of the left or right 
or pro-life or pro-choice. It is an issue of civil liberties. It is an issue 
of do we reform, do we need to reform the RICO laws with respect 
to those provisions which may impair the right of peaceful protest, 
and I think each of you have contributed vitally, and I thank you 
for that. 

Mr. Brejcha, what were the acts that the jury found to be extor- 
tion in the Scheidler case? 

Mr. BREJCHA. Mr. Chairman, the verdict form purported to be 
one with special interrogatories. It was so labeled, but, as Professor 
Blakey pointed out, it was a series of general verdicts. There were 
questions as to whether each defendant engaged in acts or threats 
of violence, yes or no. The jury form was marked yes, and next to 
that was number of acts and then there was a number given. 

It is not clear from that verdict form, nor will we ever know, 
which defendant was actually found to have committed which act. 
Or to take it further in, and this reflects the reality of the case, 
which alleged co-conspirator or which alleged fellow traveler with 
the enterprise, that is somebody connected with pro-life movement 
in some way who was at one of a series of meetings of this pro- 
life action network, which is generally a series of meetings held an- 
nually attended by various activist groups, someone who went to 
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one of those meetings may have committed an act of violence and 
this would have been marked as a yes and then attributed vicari- 
ously to the defendants. 

So what the jury found was that these defendants would be held, 
yes, accountable or guilty or liable for unknown acts, among the 
many that were put in evidence, by unknown actors, among the 
mamy persons alleged to have committed various acts put before 
the jury. 

Mr. McCOLLUM. So we don't know whether £iny of the acts which 
they found as the basis for this were violent acts, although you did 
imply that there were violent acts by some individuals present; is 
that correct? 

Mr. BREJCHA. Yes. The plaintiffs accused the defendants of word 
games, and my distinguished opposing counsel does that in her 
submission. The word games were played by the plaintiffs. The 
plaintiffs urged a definition of violence that included what has his- 
torically been in this country nonviolent peaceable direct action, as 
outlined eloquently by Dr. King in the letter from the Birmingham 
jail. That is putting your body passively on the ground, blocking ac- 
cess and then going limp on arrest. Although that is not necessarily 
an element of it. Some people cooperate with arrest. But that was 
the classic tactic used by Randall Terry's group, Operation Rescue, 
was assailed before our jury as a violent tactic. That was indeed 
the heart of the plaintiffs' theory in this case. 

Mr. McCoLLUM. Did any of the acts involve physical touching of 
any of the clinic workers? 

Mr. BREJCHA. There was proof adduced of specific instances that 
occurred across the 15-years spanned by the allegations in the case. 

For example during the 8, 9, 10 weeks of the Atlanta demonstra- 
tions during the Diikakis convention in 1988, Operation Rescue 
went down there with Randall Terry at the head of it; and they 
had, in 8 to 10 weeks, thousands of arrests. During that entire pe- 
riod there was evidence, one, that one clinic administrator was at- 
tacked and choked on her neck; and a photo of her bruised neck 
was shown to the jury. 

Two, Lieutenant Purdum of the Atlanta Police Department testi- 
fied, and he was the coordinating officer in charge of all of those 
demonstrations, and he testified that once somebody attacked him 
and hit him in the back and in the rib cage. That person, of course, 
was prosecuted and convicted. 

Apart fi-om those two instances during those many weeks of dem- 
onstrations, the only violence alleged about Atlanta was the fact 
that people blocked access repeatedly; and, of course, they went to 
jail. 

Mr. McCoLLUM. How long did the discovery phase take in this 
case? 

Mr. BREJCHA. Mr. Chairman, the discovery case began after the 
first round of motions to dismiss were denied in late 1987. It went 
on almost up to the moment that Judge Holderman in Chicago 
granted the fifth successive motion to dismiss that we filed, and 
that led to the Supreme Court appeal. That covers 4 years of dis- 
covery. 

Mr. McCoLLUM. With how many depositions? 
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Mr. BREJCHA. The depositions cover shelves in our offices, those 
that our clients had written up. I would say that there were at 
least 40 to 50, if not more. 

Mr. McCOLLUM. And at what cost was this discovery phase 
alone? 

Mr. BREJCHA. The cost was incalculable. We have kind of lost 
track. 

Mr. McCoLLUM. In the thousands of dollars? Hundreds of thou- 
sands of dollars? 

Mr. BREJCHA. Hundreds of thousands of out-of-pocket costs alone. 
We were at a point where we could not afford to cover, defend some 
of these depositions. We had to split up with codefendants' coxuisel. 
And a couple of times, frankly, somebody dropped the hall, and we 
missed a communication, and a couple of these witnesses were 
undefended. 

Mr. McCoLLUM. You are saying out-of-pocket costs. You are not 
counting attorneys' fees in that? 

Mr. BREJCHA. Absolutely. 
Mr. BLAKEY. I argued the Scheidler case in the Supreme Court. 

It was pro bono. That is not what my normal hourly rate is. 
Mr. McCoLLUM. I understand. So this is a very expensive propo- 

sition for out-of-pocket costs, and everything else was pro bono. If 
you had attorneys' fees being charged, this would have been a very, 
very expensive case? 

Mr. BREJCHA. That is without question. If a protest group had 
a budget and say it was well financed and had money in the bank, 
the pressure to settle this kind of case would be absolutely enor- 
mous. The dangers of an adverse verdict, as Mr. Bograd said, for 
the Civil Liberties Union, there are a lot of vague provisions here. 
It is hard to predict what a judge is going to do in a highly charged 
political case. I said 4 years of discovery, that was just phase one. 
We just finished phase two, which was 3 years. 

Mr. McCoLLUM. Ms. Jackson Lee, you are recognized for 5 min- 
utes. 

Ms. JACKSON LEE. Thank you. And let me thank you publicly. I 
asked a question yesterday in markup on the date rape drug and 
you had indicated of its pending hearing. My staff had not been in- 
formed, but I understand our staffs are working diligently to get 
a date, and I want to thank you for that. 

I would like to also thank the ranking member for his vision for 
this hearing as well, Ranking Member Conyers, in terms of ex- 
panding the hearing and responding to the concerns that I had, 
seeing someone who is in this room visibly in pain firom some of 
the heinous and egregious attacks that we have experienced on 
abortion clinics. 

Let me say the only reason that I am here is to strike out in out- 
rage and find a way to put forever behind the walls of incarcer- 
ation, and if anyone thinks that this is an extreme position, it is 
the right position for the heinous acts that people have had to ex- 
perience, women, physicians, those patients that have had the need 
to be at women's health clinics are far beyond my imagination. And 
80 my questions, Mr. Chairman, will be directed along those lines. 

First, let me say to Professor Blakey, I know that I am looking 
younger and younger by the day, but I was one of your staff coun- 
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sels on the Select Committee on Assassinations. So I am delighted 
to see you again and, obviously, you are in a far more prominent 
position than I am today, but I welcome you to the United States 
Congress today. 

Mr. BLAKEY. I take credit for all of the good things you have 
done since you worked for me. 

Ms. JACKSON LEE. I thank you. Professor Blakey. 
Mr. Co^fYERS. Would the gentlelady sdeld? 
Ms. JACKSON LEE. I am delighted to yield. 
Mr. CONYERS. We take credit for all of the good things you have 

done, too. 
Ms. JACKSON LEE. Let me say to Mr. Bograd that in most in- 

stfinces, of course, those of us maybe on this side of the aisle are 
in great agreement with the ACLU, but let me say today I have 
great concern with your positions, but that is the right of the first 
amendment and the fi-eedom of speech. 

Let me cite for you the term "extortion." Extortion means the ob- 
teiining of property fi-om another with his consent induced by 
wrongfiil use of actual or threatened force, violence or fear or under 
color of official right. 

Now, you have offered in your testimony, as I imderstand, that 
nonviolent advocacy groups should not be subjected to the extortion 
issue, which maybe we should have a separate piece of legislation 
on that. 

My question would be, where do we go with taking RICO out of 
the RICO—excuse me, taking extortion out of the RICO statute? 
And let me cite for you the case of Joseph Scheidler who was con- 
victed in Chicago and read for you very briefly the instructions of 
the Court to the jury and the findings. 

They found that there were 21 acts or threats involving extortion 
against a patient, prospective patient, doctor, nurse, clinic em- 
ployee in violation of the Federal law. They found that there were 
25 acts or threats involving extortion against any patient, prospec- 
tive patient, doctor, nurse, or clinic employee in violation of the law 
of any State. They found 25 acts, attempt or conspiracy to do any 
of the acts listed above. 

They fovmd that there were 23 acts of traveling across State lines 
or the use of mail to telephone with the intent to commit or facili- 
tate an unlawful act such as extortion under State or Federal law. 

In Houston just 10 days ago, we had chemical terrorism. When 
they inquired of those in the clinic, they said, "We want to say 
nothing. We just want it to go away. We don't want anybody to talk 
to us." Intimidation, fear of utilization, shutdown. Extortion. 

We have got to find a way to eliminate this violence and this 
freedom to commit violence. I csm be in Houston, and next week 
who knows where. 

So, gentleman, I would simply say that we have a crisis on our 
hands. To my good ftiend from the ACLU, I believe in the first 
amendment, but when there is a crisis of the likes of the Civil 
Rights Acts of 1964 and 1965, the terrible tragedies of those deep 
South killings and hangings of the fi-uit on the Mississippi 
trees  

And I would ask the chairman for an additional 2 minutes. I do 
have a question. I apologize. 
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Mr. McCoLLUM. Without objection. 
Ms. JACKSON LEE. When you saw that fruit on the Mississippi 

trees, we acted by way of law. We cannot find the culprits and pe- 
nalize them without harsh and direct and swift treatment. 

My last point, and I inquire of you your response, and I appre- 
ciate if all of the gentlemen would answer, how do you respond? 
Because I have requested both a meeting with the FBI director and 
the attorney general on these very issues, directly assessing again, 
despite the FACE Act, we have a problem, and I think RICO 
stands as a place or a tool to deal with that crisis. And I think, 
without abusing the next panel and the witness who has come in 
her bravery, if any of us personally had to experience what she has 
experienced, I can't imagine that we would be here today talking 
about eliminating the extortion provision out of that, and I would 
appreciate the gentlemen's response. 

That is my only question, Mr. Chairman. 
Mr. BLAKEY. Congresswoman, there is an ambiguity when you 

use the term "extortion." Its early common law meaning meant ob- 
taining property. Either I got it or I got it for someone else. 

If I come up to you and I have got a stick and you are on a bicy- 
cle and I say, "Give me your bicycle or I will smack you in the 
mouth," that is robbery. 

If I come up to you behind your back and take your bicycle, that 
is larceny. 

If I come up to you and say, "I don't want you riding your bicycle 
in my neighborhood anymore," that is coercion, I don't get the bicy- 
cle. 

Common law always dealt with extortion as a property law of- 
fense. And what has happened in these cases, it has been expanded 
to a coercion offense. Extortion protects property, coercion protects 
autonomy. 

I have no objection to keeping extortion in the property obtaining 
sense in the statute. That is what it was put there for. 

When you extend extortion to coercion, first amendment values. 
If I come to you and say, "I don't want you to continue what you 
are doing," that is typical of the nonviolent advocacy. 

What I suggest you do is go back and read what I know you are 
familiar with, NAACP v. Claiborne, and take out NAACP and put 
in PLAN and take out advocacy for civil rights and put in advocacy 
for not having abortion. Everybody is free to define their own 
dream in this country—with abortion or without abortion. Note 
that in NAACP v. Claiborne, there were shootings and bricks 
thrown through windows. There were people who had their pants 
taken and rear ends spanked. 

You then have the question of the lawful activity of the boycott 
and the unlawful activity of the boycott. How do you hold respon- 
sible Aaron Henry and Charles Evers for the violent activity of 
some of the people and differentiate that fi-om the nonviolent activ- 
ity of other people? That is a tough problem, and it is only partly 
done with this bill. 

My suggestion to you is redefine extortion to mean only "property 
obtaining." (Jet the coercion part out, and the statute won't threat- 
en advocacy groups fi"om whatever perspective. Leave in the truly 
violent. Obtaining property by violence? Leave it in. Leave in mur- 
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der and arson. And, incidentally, strengthen this bill so that the 
nurse who we are going to hear from who suffered personal injury 
can have a claim under RICO. 

Remember four little girls in Birmingham in the church that was 
bombed? They had no claim under RICO because it was bombed? 

Instead of having an argument over abortion, strengthen it to 
protect personal rights as well as property rights. Change it in that 
respect. 

Get out of extortion the one part of it that puts in danger advo- 
cacy. This is not just a RICO question. NAACP v. Claiborne was 
not a RICO prosecution; it was an interference with business tort 
under Mississippi law. Even if we do something about RICO here, 
the misuse of other statutes antitrust. State torts—is still a possi- 
bility. 

We have to codify and extend first amendment limitations so 
that when you litigate against a person and there is lawful conduct 
and unlawful conduct and there are groups, I am held responsible 
for the unlawful conduct and the lawfiil conduct. We must act with 
the "precision of regulation" required by the Supreme Court. 

You have to deal with all first amendment Utigation. You should 
make this first amendment litigation reform rather than RICO re- 
form. If you do, then all of a sudden the polarization over RICO is 
gone. This is a first amendment issue. This is about violence. Then 
think you have a bill that everybody could sign on. 

Ms. JACKSON LEE. SO you are not talking about eliminating the 
extortion provision. You are talking about revising the extortion 
provision, which is not what we are here—which gives us another 
opportunity other than what we are presently discussing? 

Mr. BLAKEY. YOU have got to get coercion out of extortion. 
For example, Joe Scheidler may have engaged in coercion, but he 

didn't engage in extortion. He didn't want the clinic. He wemted to 
shut it down. That is coercion. 

Ms. JACKSON LEE. It is a fine line I appreciate. Professor Blakey. 
He did not want the clinic, but he took the chnic because it did not 
function any more. There is a fine line there. The property of the 
owner was taken because they could not utilize it for what they 
wanted to utilize it for. 

Mr. BLAKEY. It was destroyed, and if the predicate offense had 
been malicious destruction of property, you are home free. But we 
specificaUy excluded riot or malicious destruction of property or 
trespass from RICO in 1970 because we didn't want it used against 
anti-war demonstrations. We made it a property offense only. 

The people who demonstrated in NAACP v. Claiborne didn't 
want the businesses. They wanted an opportunity to shop in them. 
That was possibly coercion. It was not extortion. So what we have 
to do is guarantee the relevant offense is extortion, "obtaining prop- 
erty—not "depriving somebody else of property." 

If you want to charge these people with malicious destruction of 
property, do so under State law, but don't put malicious destruction 
of property into extortion. That is the first thing. 

Secondly, however you define RICO to include violence, say kid- 
napping suid arson, guarantee if you are in an organization where 
somebody else engages in arson and murder, but not you, when you 
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are tried in that case, your first amendment rights will be re- 
spected. These are two separate things. 

The bill you have before you is a "rifle shot" at extortion that, 
unfortunately, turns out to be a "blunderbuss." It takes it aU of the 
way out. I think you need to make a surgical strike and divide ex- 
tortion and coercion. 

Mr. McCoLLUM. I know that Ms. Jackson Lee wants to hear from 
all the panel. I am going to ask the rest of the panel to answer 
briefly. Professor Blakey, that was an excellent response, but we 
have got another panel, and we have a very short day today. Mr. 
Bograd? 

Mr. BOGRAD. Thank you, Mr. Chairman; and I appreciate the op- 
portunity to respond to Representative Jackson Lee's question. We 
do, in fact, consider her a friend in so many contexts, and I am 
sorry that you were not here diuing my opening remarks because 
I don't know that we disagree on the issues beiore the committee 
today. 

We are not here to endorse the legislation that is actually pend- 
ing before the subcommittee. We are here to talk about the inde- 
pendent limitations that the first amendment itself imposes on civil 
RICO liability and other forms of civil tort liability. 

I can join in some of the remarks of Professor Blakey concerning 
guilt by association and the slopping over of liability from the con- 
duct of one individual to another. 

We think there is no fundamental incompatibility between the 
use of civil RICO and the first amendment so long as civil RICO 
is used in accordance with—applied in accordance with the first 
amendment gviidelines that were laid down by the Supreme Court 
in the Claiborne Hardweire case and in Justice Souter's concurrence 
in NOW V. Scheidler itself 

We do not desire to see plaintiffs deprived of a tool to protect 
themselves against violent acts of extortion and other forms of vio- 
lent acts. In fact, one of the examples that we used in our brief was 
the possibility of a Klansman in the South visiting black families 
and threatening them with violence where they do exercise their 
right to vote or attempt to move into a white neighborhood. That 
is precisely the kind of extortion activity that we do think should 
be properly actionable, whether it occurs against an abortion clinic 
or a black family in a white neighborhood. 

So I don't think that we have a fundamental disagreement. We 
are concerned that RICO be properly cabined in accordance with 
the Umitations that the first amendment imposes. 

Mr. KERR. Just very briefly, PETA has two fundamental con- 
cerns. The first is our whole focus is about exposing and publicizing 
animal abuse and exploitation. Those are issues that probably a 
vast majority of the public feels that they have a right to know 
about. That is where we are focused. 

The problem is that that in some way is being deemed to be 
racketeering because, based upon the information that is being dis- 
seminated about that abuse, much of which are violations of law 
itself, people are undertaking certain activities of their own accord. 
Maybe because they are reading what we are publicizing, maybe 
they are seeing it on television, and you have this problem of the 
vicarious liability where the animal rights movement in our case 
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is being painted with this broad brush that somehow one group or 
a couple of groups or one or two people are somehow responsible 
for or controlling these actions of people all over the country who 
we have no knowledge of, and I think that vicarious liabiUty and 
that lack of causation is the biggest concern that we have in the 
application of RICO. 

Mr. McCoLLUM. Mr. Brejcha, would you like to respond? 
Mr. BREJCHA. Congresswoman, I would like to have a long dis- 

cussion about some of these matters. My sense is that you don't 
stop violence by outlawing associations formed for the purpose of 
conducting crusades involving nonviolent, peaceable civil disobe- 
dience. That is the sum and substance of what happened in NOW 
V. Scheidler, and we deplore as strongly as anybody physical injury, 
especially done to this lady in Birmingham. We deplore it. We are 
against it. We are against violence. That is the essence of pro-life 
activism. 

Thank you. 
Mr. VoLOKH. Many of the big social protest movements in U.S. 

history have done three things. They have engaged in, first, con- 
stitutionally protected speech, second, nonviolent illegal conduct, 
and, third, some portions of them have engaged in violent illegal 
conduct, "rtie question, it seems to me, is should RICO apply only 
to the violent illegal conduct or also to the nonviolent legal con- 
duct? And that is, it seems to me, the question that faces the com- 
mittee. 

Mr. McCoLLUM. Mr. Gekas, you are recognized for 5 minutes. 
Mr. GEKAS. I thank the chair. 
Mr. Blakey, is it the Order of the Coif or Coif? 
Mr. BLAKEY. Coif. Unfortunately, my pronunciation will not be 

translated into the written record, so nobody learns an)^hing by 
this exchange. 

Mr. GEKAS. Thank you. I can sleep easier this evening. 
Mr. Bograd, in the statement by Mr. Blakey he asserted in 1969 

and 1970, when RICO was first being fashioned, that the ACLU ac- 
tually signed on to the modifications made prior to final enactment 
to remove some of the questions about demonstrators and that the 
ACLU approved of that movement before the bill was up for vote. 
Does that comport with your historical record? 

Mr. BOGRAD. Mr. Geksis, I confess I was not there in 1970, unlike 
Professor Blakey. I can't answer for sure. I can say what he said 
sounds plausible to me in the sense that the principal focus of our 
objection to RICO in 1970 was a due process concern -with its 
breadth, its vagueness, its extraordinary forfeiture provisions, 
not—the primary principal focus was not on its direct applicability 
to protest activities. If the explanation was the decision to include 
a specific list of predicate acts, I don't know. 

Mr. GEKAS. You went on to say that you opposed final passage. 
Is it because it had this amorphous nonboundary capacity to in- 
volve itself as it has over the years in these many types of situa- 
tions? Is that the reason that the ACLU opposed it at that time? 

Mr. BOGRAD. Yes. Our concern was that the statute was so 
broadly defined and permits the introduction of such sweeping evi- 
dence in a variety of contexts, civil as well as criminal, that it 
threatened due process rights in a number of respects. 
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Mr. GEKAS. Then you adopt or present as your evidence your 
amicus brief in the Scheidler case; is that correct? 

Mr. BOGRAD. Yes, it is. 
Mr. GEKAS. And you state and this is—I am not sure what your 

position really is—you state that the application of the foregoing 
principles to civil RICO actions brought against ideological associa- 
tions will require the lower courts to draw some fine distinctions, 
et cetera, et cetera. 

I can't draw from here whether you have a position on it or are 
waiting for further guidelines from lower courts? 

Mr. BoGRAD. No. The position—we actually articulate the specific 
guidelines in that brief, Mr. Gekas. 

Mr. GEKAS. We look to the guidance provided in NAACP v. Clai- 
borne Hardware most particvdarly but also in cases such as U.S. 
v. Scales and Noto which prohibit liability based on mere associa- 
tion with an ideological organization, and we articulate in the brief 
the particular guidelines that the lower courts would need to en- 
force. 

What we were sajdng is that these are often fine factual distinc- 
tions which need to be drawn on a case-by-case basis and the 
courts would need to be careful in distinguishing protected political 
advocacy from true threats of violence, in distinguishing the con- 
duct of individuals who were themselves either directly responsible 
for criminal acts or directed that such acts occur from the mere 
presence of individuals in protest activities where others engaged 
in criminal conduct. Those sorts of distinctions which we can ar- 
ticulate very well as a legal matter but as a factual matter need 
to be resolved on a case-by-case basis. 

Mr. GEKAS. Can we draw from that there would be no logical rea- 
son to assume that the ACLU opposed the Shadegg proposal on the 
extortion definition? 

Mr. BoGRAD. We are not supporting the bill in the form—in its 
present form, as I understand it. We would certainly be delighted 
if Congress took it upon itself to engage in a dramatic limitation 
of the RICO statute in any number of ways. 

But we share Professor Blakey's concern that what we are look- 
ing at today is an approach targeted at a particular context and a 
particular case in fact that does not address the deeper, underlying 
concerns that we have with the statute, but we would be happy to 
talk with the committee. 

Mr. GEKAS. If you opposed it at the start in 1970 because of this 
cloudiness about where it will extend and we recognize that extor- 
tion is one of these vague extensions unless we adopt the Shadegg 
language, it seems to me that you should be coming down four- 
square in support of this legislation. It narrows RICO. It carves out 
this httle area in which it could be improved without touching on 
the rights of demonstrators, et cetera. I am a little puzzled by the 
amorphous position of the ACLU. 

Mr. BOGRAD. I have to disagree with your premise. There are 
many problems with RICO, as I have indicated, and we are cer- 
tainly in favor of seeing the statute limited in appropriate ways. It 
is not clear to us that the particular problem with RICO is the ex- 
istence of extortion as a predicate act. 
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So long as we have civil RICO on the books, we are concerned 
about legislative remedy that targets a particular narrow factual 
context and deprives victims of certain extortionate behavior of a 
valid legal remedy. We are not interested in looking at remedies 
that focus—that are tailored to a unique and unusual factual situa- 
tion but rather at remedies that focus more directly on the first 
amendment concerns that we have articulated both in the brief and 
in my testimony this morning. 

Mr. GEKAS. Mr. Chairman, I jrield back the balance of my non- 
time. 

Mr. McCoLLUM. Thank you. 
Mr. Conyers, you are recognized for 5 minutes. 
Mr. CONYERS. Thank you, Mr. Chairman. 
I want to commend Sheila Jackson Lee for what I think is a very 

important question and the fact that all of the witnesses were able 
to respond to it. 

I want to thank Professor Blakey for his usual expert lecture on 
the subject of which he reputedly knows more about than any per- 
son on planet Earth; and it was, as usual, insightful, not without 
some humor and very, very informative. I thank you for your con- 
tribution today. 

I want to agree with Attorney Brejcha in that this subject does 
require much more examination than can be given to it under the 
circumstances that bring us here today, and I urge Chairman 
McCollum to schedule additional hearings around this subject. And 
I would also, Attorney Brejcha, like to make time available for you 
and other members, not necessarily in a formal hearing, to con- 
tinue this discussion about this very, very important matter. 

Mr. BREJCHA. Thank you very much. Representative Conyers, 
and I would be happy to accept such an opportunity. 

Mr. CONYERS. HOW long were you involved with the NOW case? 
Mr. BREJCHA. I have been involved since the inception. 
It started in Delaware. There was a public interest law firm in 

Chicago, Americans United for Life, and they took the front seat 
during the initial round of briefing, and I was helping them in the 
background. When the motions were denied, they needed somebody 
with more experience to do depositions, and I have been in since 
1987. 

Mr. CONYERS. What are we talking about, a dozen years or more? 
Mr. BREJCHA. I am not that quick on math, Mr. Conyers. Eleven 

years, twelve years, give or take a few. 
Mr. CONYERS. And this case is not resolved yet? 
Mr. BREJCHA. Well, it most certainly is not. No judgment has 

been entered; and if one is entered against us, as Mr. Blakey said, 
we would appeal. I am looking for a favorable result in the trial 
court. 

Mr. CONYERS. SO, in other words, your presence here today with 
the suggestion that the legislation that has been proposed and 
some which has been introduced and others which has been 
brought forward in the testimony would have a profound effect on 
the outcome of this case, would it not? 

Mr. BREJCHA. I would suppose it would, Congressman. 
Mr. CONYERS. I suppose it would, too. 
Mr. BREJCHA. I thirds it is fundamental. 
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Mr. CoNYERS. You are still representing the group in NOW v. 
Scheidler, and so your appearance here is another form of advo- 
cacy, which is perfectly permissible? 

Mr. BREJCHA. I trust that it is permissible. 
Mr. CoNYERS. It is. It is welcomed before the committee, but we 

just want to identify it in the course of these discussions. 
So there are those that propose that we help your case along, a 

12-year-old case, by changing the law. And it may be—I am still 
going to be looking into this and visiting this subject, but it may 
be based on the mistaken impression that extortion can be equated 
with nonviolent advocacy. 

Mr. BREJCHA. Mr. Conyers, that was a central  
Mr. CONYERS. Wait a minute. That wasn't a question. 
Mr. BREJCHA. I am sorry. I didn't mean to interrupt. 
Mr. CONYERS. It may be that if this is a misunderstanding be- 

cause we have gone through civil rights violence, and my recollec- 
tion of the civil rights movement—and I may have had more to do 
with it than anybody in this room—was that where there was vio- 
lence it was visited upon the nonviolent civil rights advocates. 

And so what we su-e doing here today may bie a little bit confiis- 
ing. Fortunately, we have a transcript to go through this some 
more; but at a minimum. Chairman McCoUum, it seems to me that 
we woixld be required to study this matter as extensively as we 
can. 

Now, may I have a few additional moments for a couple of ques- 
tions? 

Mr. McCoLLUM. You may, Mr. Conyers, briefly. I just admonish 
you that we have a short day today and another panel. 

Mr. CONYERS. Yes. I am admonished. Consider me admonished. 
What I am trying to do, and Professor Blake^s suggested pro- 

posal for legislation is one that obviously intrigues all of us on the 
committee, and we will examine it. It probably should be the basis 
of another hearing sepeirate from anything else we do. But it seems 
to me that we are dealing with a prospective change in the RICO 
law that has to be considered very, very carefully. This is not a 
minor amendment we are talking about here when we talk about 
striking the whole question of extortion. I mean, this is a huge re- 
visitation of what is, in effect, a very controversial law. 

And, with that, Mr. Chairman, I would like to invite Mr. Bograd 
to make any final comments and everyone else. In other words, 
have I said anything that offends you? 

Mr. BOGRAD. Mr. Conyers, in the years that we have worked 
with you on the Judiciary Committee, I can't recall too many cases 
in which you have said anything that offended us. I am sure there 
are a few occasions, but I wUl have to consult with my colleagues 
back at the office. 

One thing I did not say in my response to Mr. Gekas that I wish 
I had ssiid, we are additionally troubled with legislation that is lim- 
ited to the civil application of RICO and does not apply to its 
sweeping breadth in the criminal context. If there are problems 
with RICO, there are problems with the statute as a whole that 
need to be fixed on an across-the-board basis. 

We do think that the guidance provided by the Court in NAACP 
v. Claibome Hardware is the key to understanding what the appro- 
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priate limitations of RICO should be, and I was encouraged by the 
proposed legislation which Professor Blakey brought with him 
today. It obviously seems directed much more closely at consider- 
ations of the first amendment implications raised not just by civil 
RICO, the use of civil RICO against political advocacy groups, but 
any form of civil liability, and we would certainly be interested in 
exploring those matters further. 

We think like you. As you recall, we stood with you in opposition 
to RICO in 1970. And, like you, we are very troubled by many of 
the excesses of the statute but think any reform needs to be ap- 
proached in a broad-based manner that takes into account all of 
those concerns, rather thsm targeting a particular application by or 
against a particular ideological cause. 

Mr. CONYERS. Thank you. 
Mr. Kerr? 
Mr. KERR. Yes. You spoke quite eloquently that during the civil 

rights movement much of the violence was directed against the 
people advocating change in a nonviolent manner, and we have 
heard a number of definitions put forth today of extortion and 
things like that. 

I would again just request that we take a hard look at the very 
real threat of harm that RICO itself is posing to groups like PETA 
and other nonviolent advocacy groups. Because when you talk 
about a threat of harm, a threat of financial and economic harm 
and the chilling effect on our ability to aggressively put forth our 
philosophy, RICO itself can be deemed to do violence or harm to 
those types of groups. 

Mr. CONYERS. Has your organization ever been sued under 
RICO? 

Mr. KERR. Yes, once in 1997. 
Mr. CoNYERS. Thank you. 
Attorney Brejcha? 
Mr. BREJCHA. Yes, Mr. Conyers. Let me reiterate, if I may, that 

our clients were absolved by the District Court of involvement in 
any claimed act of murder, kidnapping, arson. Those are predicate 
acts under RICO. The Court commented, not only does the evidence 
fail to support the plaintiffs' theory, it lends credence to the con- 
trary proposition. 

The idea was the same as could have been used against the civil 
rights movement if in fact RICO was on the books back then. 
Thank God, it wasn't. Sitting at a lunch counter takes property 
fi-om that lunch coimter if that is systematically part of a cam- 
paign, as indeed it was back in those days. Those who lead the 
campaign may be assailed not only with rhetoric but by lawsuit as 
racketeers. 

The issues are different now. The protest subjects are different, 
but the principle exists now that the statute is being used to sup- 
press protest of all sorts, and our case is one example of what may 
prove to be quite many examples. 

Mr. CONYERS. Is that the extortion portion of RICO that you 
claim are the rights being violated? 

Mr. BLAKEY. Yes. Extortion as the key to it, because that is the 
way by which you attack demonstrations. Violence short of arson, 
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murder, kidnapping is addressed under the law by other statutes, 
including the FACE Act passed by this Congress in 1994. 

Mr. CoNYERS. As you well know, all of the predicate acts are ad- 
dressed by other laws. Federal and State. 

Attorney Volokh? 
Mr. VOLOKH. Yes. In the Scheidler opinion from the District 

Court, the Court talks about what the predicate acts under the 
Hobbs Act are; and it lists blockades, sit-ins, rescues and then goes 
on to Ust some actual assault. And the question, it seems to me, 
is should these be treated the same, or should blockades and sit- 
ins be treated differently from assaults and vandalism—should 
blockades and sit-ins be excluded from RICO and the more serious 
violence remain included in RICO? And that, it seems to me, is the 
question; and one could answer it either way. 

Mr. CONYERS. Thank you. 
Professor Blakey? 
Mr. BLAKEY. I would thank the Chairman and you, Mr. Conyers, 

for Ustening to me. My written statement is pretty thorough. I 
would offer to any member of the committee or the chairman or the 
staff to do anjrthing to be of help. You know my phone number, and 
I will be glad to help out in any way I can. I have nothing further 
to say. 

Mr. McCOLLUM. I thank the panel, and we certainly appreciate 
you coming the distance that you have. 

I will now introduce the third panel. 
Fay Clayton is a partner in the Chicago law firm of Robinson, 

Curley & Clayton, P.C. and was the lead counsel for the plaintiffs 
in the lawsuit NOW v. Scheidler. She has represented plaintiffs in 
a number of civil rights and discrimination cases and is a frequent 
speaker on topics such as employment and housing discrimination 
and RICO. She received her imdergraduate degree from New Col- 
lege and her law degree from Chicago Kent College of Law. 

Second on the panel is Susan Hill, who has been the president 
of the National Women's Health Organization, a network of eight 
women's clinics since 1975. Her organization was one of the co- 
plaintiffs in the case of NOW v. Scheidler. Ms. Hill has served on 
the board of the National Abortion Rights Action League and was 
a founding member of the National Coalition of Abortion Protest- 
ers. She received her bachelor's degree in social work from Mere- 
dith College. 

Our third paneUst is Emily Lyons, who worked as a nurse at the 
New Women All Women Health Center in Birmingham, Alabama, 
when it was bombed on January 29, 1998. She was severely injured 
in the bombing. The person suspected of committing this crime is 
stUl at large and is also wanted for questioning in connection with 
the Olympic Park bombing in Atlanta in July, 1996. 

The final pimelist is Gerald Lynch. He is the Paul J. Kelner Pro- 
fessor of Law at Columbia Law School. He is a former Federal 
prosecutor and served as associate counsel to the House investiga- 
tion to the Iran-Contra matter. Mr. Lynch also served as a law 
clerk to Supreme Court Justice William Brennan. He is the author 
of a leading study of the RICO law. 

I want to welcome the entire panel here today. As I did with the 
previous witnesses, I wish to offer into the record the entire state- 
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ments that you have submitted for the record, and without objec- 
tion they will be admitted. And with that in mind, I would request 
that each of you summarize your statements and keep them as 
brief as possible. 

Unfortunately for us today, as I advised a couple of others ear- 
lier, we go out of session at 2:00, and there are intervening votes 
which will complicate our remaining time, in all probability. So we 
want to be fair and let you have the time you need. 

Mr. McCOLLUM. You are first, Ms. Clayton, and if you would pro- 
ceed, please give us your thoughts. 

STATEMENT OF FAY CLAYTON, ESQ., ROBINSON, CURLEY & 
CLAYTON, P.C., CfflCAGO, IL 

Ms. CLAYTON. Thank you, Mr. Chairman. I appreciate the invita- 
tion to testify before the committee. 

As you know, I am here because of my role as lead counsel in 
the NOW V. Scheidler trial where a unanimous jury verdict was 
rendered on April 20. That was after 12 years of litigation. 

I am going to be brief, but the three items I want to talk about 
are, first of all, the importance of RICO in domestic terrorism situ- 
ations like this where you have a group of kingpins who, for the 
most part, keep their hands clean but cause a lot of acts to be done 
by foot soldiers. 

I want to talk about how the proposed amendment introduced by 
Mr. Shadegg would totally eviscerate RICO not only in the context 
of terrorism against clinics but also as it would apply to any other 
ideologic extremist group that likes to use force and violence, smd 
I want to explain in particular why the proposed amendment would 
do nothing to protect nonviolent advocacy whatsoever. 

Mr. Bograd's remarks—Mr. Bograd from the ACLU—I thought 
perhaps he should have been sitting with our panel, because most 
of the things that he said, apart from the fact that he just hates 
RICO, basically, support our side. In that regard, we are of one 
mind. 

It is curious that the preface of the proposed bill says that its 
purpose is to protect "nonviolent advocacy," and yet those words 
never appear in either of those bills. Nonviolent advocacy doesn't 
need any more protection. It is protected by our first amendment 
to the Constitution. Nonviolent advocacy can never be a predicate 
act under RICO. 

The first amendment trumps anji;hing that might suggest that 
advocacy alone could be a predicate act or any other kind of a 
crime; and, in fact, the jury in our case was carefiolly instructed 
that peaceful protests and lawful speech could not be considered 
part of any predicate act. First amendment speech has nothing to 
do with our case. 

What this bill would protect is extortion. It would protect the 
kind of shakedowns that are the centerpiece of the Mafia's activity. 
Mr. Marine made clear this morning what a green light such a bill 
would give to the Mafia and every other kind of hate group and ex- 
tremist group. If you are going to pass this bill, you should call it, 
as I suggested, the Racketeers' Relief Act or the Extortionists' Pro- 
tection Act, and I think the Ku Klux Klan and the neoNazi groups 
will be very happy for your support. 
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I want to turn to the reasons why RICO was needed in our case 
to stem the campaign of violence that was organized by the defend- 
ants in our case, Joseph Scheidler, Randall Terry and the others 
against my chents, Ms. Hill's two clinics and against the women 
who use those clinics. 

By 1994, Joe Scheidler, Andy Scholberg and a handful of other 
people who called themselves radical—that is the word that they 
used, and you will see it in some of the docimients that I have 
given you. Mr. Scheidler refers to his group as the pro-life Mafia 
in Plaintiffs' Exhibit 647. That is his own signature. Look at some 
of the others where they call themselves radicals and so forth. 

By the way, they never invited Dr. Jack Wilke's National Right- 
to-Life Committee to join PLAN because that is a group dedicated 
to the lawful opposition to abortion. Dr. Wilke's group is not a 
RICO enterprise, PLAN is. And what Scheidler did was vow to stop 
abortion by any means available. You will see that in the docu- 
ments we submitted, too. 

And he proclaimed, he and his other cohorts, proclaimed the first 
or second year would be a year of pain and fear for clinic providers 
and for women who sought abortions, and that was in the context 
where we already had dozens of arsons. You will see just a small 
handful of the letters we showed the jury where Scheidler praises 
the arsonists, praises the kidnappers who threatened to miu-der 
doctors because he said, well, they have a lot of zeal and it sure 
is effective in saving what he called lives. 

Mr. Scheidler likes to say he is nonviolent, but look at Plaintiffs' 
Exhibit 680 where he says that arson is not violent. It gives you 
an idea of the kind of word games this man and his cohorts play. 

So they founded the coalition, which is more effective than indi- 
vidual efforts. That is why RICO was passed, to get the kingpins 
who operate the enterprise and plan the activities. They don't have 
to do the actual acts themselves, but they cause their thousands of 
foot shoulders to do the activities which they have adopted at an- 
nual conventions of PLAN. Their agendas of illegal conduct in- 
cluded things like barricading clinics with Kryptonite locks, block- 
ing clinic doors with junker cars, dismantling medical equipment. 
This is the use of force and violence. 

No PLAN convention was complete without field training where 
they would go out and practice the new tactics they just agreed on. 
Look at Plaintiffs' Exhibits 726, 729 and 801, page 17. You will see 
how they carried out a National Day of Amnesty where they an- 
nounced that every clinic will either close or be closed by tactics 
such as blockades, which Scheidler liked to called nonviolent. 

It is a total myth that what these people did was peaceable. 
What they did and what the jury heard was slam Dr. Wicklund 
against a car, grab her ankle and try to prevent her fi"om getting 
into the clinic when she was trying to step over the huge blockade 
in front of the door. They tripped patients. They pushed them to 
the ground. They grabbed one clinic administrator by her hair, 
threw her to the concrete sidewalk. It was admitted how they vi- 
ciously choked one of the women who came in to testify. 

We only presented a small handful of the thousands of predicate 
acts. RICO only requires two, we put in about 130, and the jury 
found 121. We could have brought a lot more people, but it wasn't 
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necessary, and there was no need to take the court's time because 
it was 80 clear that these acts were done by PLAN, and they were 
done when Mr. Scheidler, Mr. Terry and the others were present. 
They were both present when the woman at Wichita was forcibly 
grabbed and bruised when she was sitting in the car trying to get 
access to the clinic. Threats were made personally by these men. 
Defendant Timothy Murphy personally blockaded the door with a 
Kryptonite lock around his neck. 

One woman wasn't even trying to get to the clinic for an abortion 
but rather for postoperative care to deal with cancer surgery on her 
ovaries. She was trjang to save her reproductive abiUty. They 
thought she might use it for an abortion. What did they do? They 
didn't just hold the bloody fetus sign up in the air. That is pro- 
tected speech. They took that sign and beat her with it until she 
passed out and her sutures ruptured. Holding the sign is first 
amendment protected. Beating the women who want to use the 
clinics is not. 

Let me offer just one illustration on how RICO fits the facts of 
this case. Scheidler and Randall Terry operated PLAN just Uke the 
typical Mafia enterprise, and the incidents in March 1986 in Pen- 
sacola show it. The night before the clinic invasion, Scheidler «md 
Joan Andrews and John Burt got together at Burt's house and 
agreed there would be an invasion. Scheidler said he would go in, 
too, if he thought he wouldn't be arrested. 

So the next morning Joan Andrews, who had a long history of 
wrecking clinic equipment, and John Burt went in and threw an 
administrator down the stairs, slammed a NOW volxmteer against 
the wall, causing her permanent injury, destroyed the medical 
equipment so the clinic couldn't operate for days. Scheidler is out 
on the street handling the media, taking credit for it, praising their 
work, saying how many babies they have saved. Burt and Andrews 
got arrested, of course, with criminal charges. Scheidler got ofiF 
scot-fi-ee until RICO. 

There was no other law that we could use in 1986, when this 
case was brought, to address the forcible blockades and the tactics 
of force and violence that the Pro-Life Action Network used. 

FACE is a wonderful tool, and we thank you for passing it. It 
gets the individuals. But it doesn't get those who Uke to insulate 
themselves at the top, avoiding the jail sentences. They are very 
different from Dr. King, who proudly went to jail when he thought 
he had a good cause. Scheidler likes to stay out of jail and let his 
foot soldiers go to jail. Only RICO would ever reach him. 

This campaign of terror that PLAN has conducted for over 14 
years is not hypothetical, as the jury found. It is all too real. And 
since the early 1980's, women's health centers all across the coun- 
try have been under siege by these terrorist bands. With that 
unanimous jury verdict, the reign of terror should stop. To amend 
RICO to retroactively give comfort to the people who engage in this 
kind of terrorism is an insult to all law-abiding citizens and par- 
ticularly to the women of American. 

Thank you for your time. 
Mr. McCoLLUM. Thank you. 
[The prepared statement of Ms. Clayton follows:] 
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PREPARED STATEMENT OF FAY CLAYTON, ESQ., ROBINSON, CURLEY & CLAYTON, P.C, 
CHICAGO, IL 

INTRODUCTION 

I have been invited to testify before this Committee in my capacity as lead counsel 
for the plaintiffs, the National Organization for Women (NOW) and two women's 
health centers, in the RICO lawsuit NOW v. Scheidler, in which a unanimous fed- 
eral jury verdict was returned April 20, 1998, after 12 vears of litigation. In my 
brief remarks, I will attempt to explain the importance of RICO in domestic terror- 
ism situations like this, where the criminal enterprise is operated by kingpins who 
largely keep their hands cleem while organizing bands of root soldiers to carry out 
acts of force and violence. I will address how the proposed amendment would evis- 
cerate RICO, not only in the context of terrorism against clinics whose medical serv- 
ices include abortion, but also in the context of other ideological extremist groups. 
And I will explain why the proposed amendment would do nothing to protect non- 
violent advocacy. As I will explain, the federal jury's verdict in our lawsuit was 
based strictly on acts and threats of force and violence, not on advocacy, teaching, 
leafletting, prayer, or any other form of lawful speech. 

RICO DOES NOT CRIMINALIZE ADVOCACY 

The preface to the proposed bill states that its purpose is to protect "non-violent 
advocacy." But non-violent advocacy can never be actionable under RICO. Non-vio- 
lent advocacy doesn't need protection; it is already fully protected by the First 
Amendment to the Constitution. The plaintiffs in this case have never suggested 
that non-violent advocacy could or should be a RICO offense, and our trial has noth- 
ing to do with "non-violent advocacy." 

Curiously, when I read the proposed bill, I see that the bill doesn't even mention 
advocacy. What this bill would protect is extortion. The shakedowns that are the 
centerpiece of the Mafia's activity would no longer be predicate acts under RICO. 
This bill would give the Mafia a green light for every form of extortion. A better 
title for this bill would be the llacketeers Relief Act" or the "Extortionists' Protec- 
tion Act." If this bill were to pass, the Mafia and every hate group that uses violence 
to intimidate its ideological opponents would celebrate, and yet lawful speech would 
not receive any more protection that it already has. 

RICO IS AN IMPORTANT TOOL AGAINST ANTI-ABORTION EXTREMISTS 

Let me turn to the reasons that RICO was needed to stem the campaign of vio- 
lence that was organized against my chents by the F'ro-Life Action Network. By 
1984, Joseph Scheidler, Andrew Scholberg and a handful of other self-described 
"radical" anti-abortion leaders formed a nationwide coalition that they named 
PLAN—the Pro-Life Action Network. (They didn't invite peaceful anti-abortion 
groups, like Jack Willke's National Right-to-Life Committee, to join.) Scheidler 
vowed to stop abortion by "any means necessary." He publicly praised convicted 
arsonists for their effectiveness and their zeal. Appropriately, Scheidler called PLAN 
the "pro-life mafia." In 1985, in the midst of a rash of clinic arsons and bombings, 
PLAN proclaimed "a year of pain and fear" for anyone seeking or providing an abor- 
tion. Scheidler and others claimed that their tactics were non-violent," but 
Scheidler also claimed that arson is "non-violent"—which gives you an idea of the 
word games he and his cohorts play. 

PLAN'S founders knew that a well-organized coalition like PLAN would be far 
more effective in closing down clinics than the dozens of constituent anti-abortion 
groups operating independently. Because enterprises can be so much powerful than 
individuals acting alone, RICO imposes liability on those who actively operate a 
criminal enterprise, causing it to engage in illegal, "predicate," acts. Even if the op- 
erators of the enterprise keep their hands clean and avoid personal liabiUty for the 
offenses they incite, under RICO, they will be hable for operating the enterprise 
through illegal conduct. 

That is precisely what PLAN'S loaders did. Having formed the enterprise, PLAN 
called its members to nationwide "conventions," where they adopted agendas of ille- 
gal conduct and sent PLAN'S members to carry them out. (While the majority of the 
fllegal acts were carried out by their foot soldiers, PLAN'S leaders committed some 
of them personally as well.) At the conventions, they agreed to new tactics, like bar- 
ricading clinics with Kryptonite locks, blockading clinic doors with junker cars, and 
dismantling medical equipment. And a PLAN conference was not complete without 
"Field Training," in which the PLAN participants went to a local clinic to practice 
the unlawful tactics they had agreed to use. One agenda included a "Day of Am- 
nesty" on which PLAN members threatened abortion providers all across the coun- 
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try that if they did not close voluntarily, the would be closed by tactics such as 
blockades. 

THE IJVWSUIT WAS BASED ON FORCE AND VIOLENCE, NOT SPEECH 

It's important to dispel the myth that PLAN engaged in nothing but peaceful. 
First Amendment-protected activity. It did not. PLAN's blockades, invasions and the 
other RICO violations that the jury found PLAN committed are acts of force and 
violence. The jury heard testimony from patients and clinic workers who were at- 
tached during PLAN'S blockades, including blockades at which Joseph Scheidler and 
Randall Terry were personally on the scene. One doctor, Dr. Susan Wicklund, was 
grabbed and slammed against a car as she tried to get through the blockade and 
into her ofSce. Patients were tripped and pushed to the ground. One clinic adminis- 
trator was grabbed by her hair and thrown to the groimd by an Operation Rescue 
leader. Another was viciously choked by Operation Rescue protesters, leaving seri- 
ous bruises on her neck. One patient, who was trying to enter the clinic—not for 
an abortion but for post-operative care following cancer surgery—was beaten with 
an Operation Rescue protester's sign. The protesters clawed at her and attacked 
her, causing her sutures to rupture, and she passed out. This is not speech or advo- 
cacy. 

'This case is not about First Amendment activity. My clients have never objected 
to peaceful picketing, leafletting, or even to hatefiil, ugly speech by abortion oppo- 
nents. Calling our clients "murderers," "whores" and "sluts" is not a RICO violation, 
and we have never claimed it ia. The First Amendment protects speech, even ugly 
speech. But it does not protect the acts of force and violence on which our suit was 
based. Our case was not based on speech or advocacy, but on acts and threats of 
force and violence. 

RICO IS NEEDED TO REACH THE OPERATORS OF THE CRIMINAL ENTERPRISE 

Let me offer an illustration of how RICO fits the facts of the Scheidler case, just 
as it fits the facts of the tjrpical Mafia operation. One of the incidents that led to 
the filing of this suit occurred in Pensacola, Florida, in March 1986. Scheidler and 
other Pro-Life Action Network leaders were in town, staying at the home of John 
Burt, another anti-abortion activist. On the evening of March 25, Joe Scheidler, 
John Burt, Joan Andrews, and others discussed what form of "protest" they would 
conduct at the clinic the next day. Several, including Joan Andrews, who was well- 
known for destroying medical equipment, agreed to invade the clinic the next morn- 
ing. Scheidler also agreed to enter, if he thought he could do so without being ar- 
rested. Sure enough, the next day, John Burt, Joan Andrews and others invaded the 
clinic. They threw the clinic's administrator down the stairs, injuring her badly; 
they shoved a NOW volunteer against a wall, causing her permanent injury; and 
they wrecked the medical equipment, putting the clinic out of business for several 
days. During the mayhem, Scheidler stood outside, handling press relations for his 
group. He praised those who went in and took credit for the invasion and property 
destruction. Although criminal charges were filed against Burt and Andrews, be- 
cause of his key role in organizing the violence, Scheidler was equally responsible, 
but it took RICO to hold him liable for those wrongs. 

In 1986, there was no other law to address effectively the problems of clinic vio- 
lence and forcible blockades. There still isn't. Since the passage of the Freedom of 
Access to Clinic Entrances Act (FACE) in 1994, that law has been an important tool 
against individuals who have obstructed clinic entrances. But RICO is needed to 
reach the people who direct the foot soldiers of the criminal enterprise from a dis- 
tance, as PLAN'S leaders do. 

The campaign of terror that PLAN has conducted for over 14 years is not hypo- 
thetical; it is real. Since the early 19808, women's health centers all across the coun- 
try have been under siege by PLAN's terrorist bands. With the unanimous jury ver- 
dict in this case, that reign of terror should stop. To "amend" RICO retroactively 
to give comfort to those who organized these acts of violence would be an insult to 
all law-abiding citizens and especially to the women of America whose Constitu- 
tional rights were finally vindicated in this case. 
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LITIGATOR. CLINIC PLAINTTPF IN JVOFv. SdmdUr 
TESTIFY ON IMPORTANCE OF RICO AS TOOL TO STOP CUNIC VIOLENCE 

ITESTTFYONRICO 
BEFORE HOUSE SUB-COMMTTTEE OS CRIME 

WASHINGTON. D.C. - On the heels of the landnurl: vecdkt o# liabilin in NOW v. SeheiMer which found 
dut there is • nationwide conspiracy of violcoce agaiDil abordoa provioen and women who seek 
leprcMhictrve health services, Stuui Hill. Preiideat of the National Wocnai's Heald) Organizaiioa. which 
icprcsenu clinics in the case, and Attonicy I^y Chytcn. Eaq, who is ibe chief Utifitot. told the House 
Jndiciary Committee that RICO is an esaential tool in fighting clinic violence and urged the puel to reject 
any attempts to weaken the law. 

*la NOW V. ScfieidUr we pfoved for the fiist time in a civil coart that then is a nationwide organixsd 
conspiracy to close family planniii^ abortion, and wonwii'i icproductive health cHnica. RICO provides an 
effective velucle for eixling this reign of tenor," said Fay Clayton, who successfully argoed NOW v. 
Scheidler before  the \JS. Snpfcine Court and U.S. Foderal District Couit.  In the clau action lawsuit, the 
National Orgmtzation for Women represents its memben and all non^iKmber women whaie rights to access 
services ai women's health climes thai provide obortioiu have been iaterfeicd with by the defendants.  T\» 
Natitmal Women's Health Organtzaiion represents a class of ovca- 900 women'i hcaltfi care clinics nationwide 
that provide abortions and have been taronzed for ova a decade by illegal activities intended to close them 
down. 

"After havmg heard aD of the evidence, the jnry agreed with ug dui Amehcaos should be bee togo 
to work without fear, to u:ce$a health care without vrolence, and to operaze bosincsses hec frtmi attacks. The 
Court said no cilixen, regardless of their niotivatioa, is entitlfid to extort, (hreaten. or deprive others of 
constimuonaily pnstecud rights,' said Susan Hill. "We believe that our victory under RICO will help deter 
aoti-aborlion extrenusts who terrame providers, clinics, and their patienta. By weakening RICO in any way. 
Congreu would be creating a class of criminals who are ^ve the law and efnctively sanctioning a new wave 
of anti-abortion demesne terrorism." 

Abortion rights leaden hope that the precedent-utting decisjcn in NOW v. SeheiMer abo will 
embolden federal law cnfonxmeix to petaoe criminal RICO actioni. Feminift Ml^^orlty President Eleanor 
Smcal. who ori|unaUy filed the case as NOW President in 1986, said "^e aie urgmg federal law enforeetnmt 
to use the criminal RICO stanite to go after each and every one of the anti-^KXtioo extremists who engage ii 
violence aiul illegal activity in order to deny women their constitutioaal right to ^bortioa.'' 

In the buEtortc NOW v. ScheidUr caae, the Nadonal WOOK&'S Health Oiganizaiioa proved a 
nationwide conspiracy of vtolancc agaiiut abortioa providen and women who seek their services. The juty 
(4 women and 2 men) found JoscfA Scheidler, Pro-LUiB Actioo League. Operedoo Rescue, Andrew 
Scbolberg, and Timothy Murphy, liable under the fedecil Rackntecr tnilueoced and Corrupt Organizatiooa 
(RICO) statute. Plaintiff Summit Women's Hcaldi OrgaaizMioo io Milwaokee. Wisconsin was awarded 
$54,000 in actual damages and Plaintiff Delaware Women's Health Ornnizauon in Wtlmtnguxt. Delaware 
was swarded $31,000 in acmol damages.  Under RICO, they are eligible for triple that amount, or $225,000. 
This fmding of liability now opens the door ftM* the 900 clinics to seek damaps from these defeadantt for 
any activities relalsd to the eoierprise. 

-30- 
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Mr. McCoLLUM. Ms. Hill, you are recognized. 

STATEMENT OF SUSAN HILL, PRESmENT, NATIONAL WOMEN^ 
HEALTH ORGANIZATION 

Ms. HILL. My name is Susan Hill. I am the president and CEO 
of the National Women's Heedth Organization which owns eight 
clinics throughout the United States. My organization is the co- 
plaintiff in NOW V. Scheidler and represents the class of 900 clinics 
in this country that provide abortions aind have been terrorized for 
over a decade by illegal activities intended to close them down. 

My thanks first to the House Crime Committee for giving me the 
honor of speaking to you for a third time. My first visit came in 
1994, 1 week afl;er the murder of Dr. David Gunn, a colleague and 
long-time fiiend. My second visit came 1 month after the murders 
of Dr. Bayard Britton and James Barrett. 

First of all, I want to thank you personally for having passed the 
FACE bill which I truly believe has saved a lot of our lives. 

Each time I felt no shame in asking the conunittee members to 
throw away their biases and understand that we, as abortion pro- 
viders, were under siege. We provide health services that are dif- 
ficult, necessary and controversial. In the past 10 years, they have 
also become very dangerous to provide. Congressional wisdom has 
previously allowed you to understand that, even if you disagree 
with our views, you believe that we as abortion providers do not 
deserve to be stalked, threatened or extorted. 

I have been providing abortion services every day of my life since 
1973. I am proud to be a provider of abortion services and believe 
that women should be allowed in this country to obtain abortion 
services in a dignified manner. I believe that doctors should be able 
to practice medicine with safety and with dignity. All health care 
workers are noble caregivers. No health care worker should fear vi- 
olence at their workplace. As Americans, we have a tradition of be- 
lieving that citizens have a right to a safe work environment. 

Our company, the National Women's Health Organization, spe- 
cializes in providing abortion services in places where others will 
not provide them. "This mission has been extremely difficult but ex- 
tremely rewarding. In the past 10 years it has also been deadly. 
We have the same dedication to our work as other health care pro- 
fessionals and public servants. Therefore, we have quietly put on 
bullet-proof vests, hired personal bodyguards and continued to 
walk into clinics every day to provide care to our patients. Not only 
have we been threatened, stalked, bombed, burned and shot at, we 
also have been continuously and systematically extorted. 

I have compared the history of extortionate acts against our busi- 
nesses as similsu- to the comer grocery store owner who is visited 
by a man who tells him if he will pay up evei^ Friday, he will not 
be hurt, his store will not be burned, and his family will not be 
threatened, and he will not be killed. 

As providers of abortion services, we have been visited each week 
for years by people associated with em enterprise and have been 
told in different ways that we would not be harmed, our families 
would not be threatened and our clinics would not be burned if we 
would pay the price. 
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In our case, the price was our profession and our business. If we 
could cease providing abortion services, we would not be bothered. 
Dr. Gunn was told this. Dr. Britton was told this. Dr. Tiller was 
told this. Dr. Gunn and Dr. Britton paid the ultimate price. Dr. 
Tiller survived to tell his story. All were extorted. 

I looked to Webster's dictionary before the RICO trial to under- 
stand in common terms the word "extortion." The definition read 
"to extort, to exact something from someone, to exact by compul- 
sion." In our case, to exact from us the right to do business and 
provide legal health care. 

We began NOW v. Scheidler in 1986 because we saw an esca- 
lation of violence against us and we feared that someone would die 
as a result of it. Six people died providing services before we came 
to trial 12 years later. Others have been severely wounded, such 
as Dr. Tiller and Emily Lyons of Birmingham, who survived the 
latest bombing and with great dignity is here today to remind all 
of us that we are not engaged in a war of words but in a tragic 
life and death situation. 

Every nurse who works in a woman's clinic in this coxmtry saw 
Ms. Lyons' scars and her pain. They also saw in her face and her 
spirit the true courage that gets them through every day. Nurses 
and doctors in this coimtry should never work in fear for their 
Uves, not in America. 

Oiir RICO case involved more than blockades, more than harass- 
ment. We were systematically extorted through threats to us and 
threats to ovu* business contractors. 

Let me read you a short list of suppliers of ours who were threat- 
ened if they continued to do business with us: banks, medical sup- 
ply companies, laboratories, linen supply companies, cleaning com- 
panies, printing companies, painters, plumbers, carpenters. Federal 
Express, UPS, utiUty workers, and on the list goes. 

Every one of these businesses has been threatened, not just in 
one city but in every city in which we have clinics. Our clinics are 
in diverse places such as Fargo, North Dakota; Fort Wayne, Indi- 
ana; Raleigh, North Carolina; Orlando Florida; Milwaukee, Wiscon- 
sin; Columbus, Georgia and Jackson, Mississippi. Most of these cit- 
ies have nothing in common except for the same extortionate acts 
against cUnics. 

In Jackson, Mississippi, our hazardous waste driver refused to 
pick up because he had been threatened. 

In Mississippi, the State would not allow licensure inspectors to 
do a final inspection on our cUnic until we could prove to the State 
that we had adequate security guards. They were that fearful of 
their hves in the chnic. 

During the RICO trial, we had an attempted arson at our North 
Dakota facility which is still unsolved at this time. Three weeks 
after the RICO verdict, our Orlando, Florida, clinic was the victim 
of a butyric acid attack along with 10 other clinics in Florida. All 
of these attacks as well as subsequent butyric acid attacks in New 
Orleans and Houston are unsolved. 

What also is extremely fi-ightening is that we now see wanted 
posters and other threatening materials proliferating on the Inter- 
net. I would like to submit copies of these for the committee. 

[Materials on file with the subcommittee.] 
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Our opponents are exacting something from us, our right to do 
business. Joseph Scheidler £uid Randall Terry, two of the defend- 
ants in our RICO case, taught these tactics to their followers 
through books and workshops. Mr. Scheidler proclaimed a year of 
fear and pain and said that abortion providers would feel the pain 
of a thorn twisting in our side. 

Mr. Terry proclaimed the No Place to Hide Campaign, instruct- 
ing followers to seek us out and find out our business relationships. 
Shortly after that proclamation, wanted posters with our doctors' 
pictures appeared, and we knew that we were being hunted. 

There is nothing prayerful or peaceful about the attacks that we 
have lived through. It is blasphemous to couch extortion in reli- 
gious terms or to liken these leaders to Dr. King. Dr. King died try- 
ing to give people their constitutional rights. Our doctors have died 
protecting our constitutional right. 

A jury of our peers listened for 7 and a half weeks to the evi- 
dence in our RICO case, and they believed that an enterprise had 
systematically carried out 1 acts of extortion against us. The jury 
rejected the defense of peaceful protest wholeheartedly. These were 
not acts of free speech but extortion. Extortion is not a protected 
right, even when it is done for political reasons. There is room in 
our great country for debate and dissent about abortion. There is 
no room for violence against others with differing beliefs. 

This verdict was the right verdict and a lesson for all that even 
protesters have boxmdaries and may not cross the line. Please 
allow us to safeguard the lives of the noble people who have the 
courage to work in our clinics. By weakening RICO in any way, 
Congress would be creating a class of criminals who are above the 
law and effectively sanctioning a new wave of antiabortion terror- 
ism, and we cannot survive that. 

Mr. McCoLLUM. Thank you. 
[The prepared statement of Ms. Hill follows:] 

PREPARED STATEMENT OF SUSAN HILL, PREsroENT, NATIONAI. WOMEN'S HEALTH 
ORGANIZATION 

My name is Susan Hill. I eim the President and CEO of the National Women's 
Health Organization, which owns nine clinics throughout the United States. My or- 
ganization is the co-plainti£f in NOW v. Scheidler and represents the class of 900 
clinics in this country that provide abortions and have been terrorized for over a 
decade by illegal activities intended to close them down. 

My thanks to the House Crime Committee for giving me the honor of speaking 
to you for a third time. My first visit came in 1994, one week after the murder of 
Dr. David Gunn, a colleague and longtime friend. My second visit came one month 
after the murders of Dr. Bayard Britton and James Barrett. Each time I felt no 
shame in asking the Committee members to throw away their biases and under- 
stand that we, as abortion providers, were under siege. We provide health services 
that are difficult, necessary, and controversial. In the past ten years, they also have 
become dangerous to provide. Congressional wisdom has previously allowed you to 
understand that even if you disagree with our views, you believe that we as abortion 
providers do not deserve to be stalked threatened or extorted. I have been providing 
abortion services eveiy day of my life since February 1973. I am proud to oe a pro- 
vider of abortion services and believe that women should be allowed to obtain al)or- 
tion services in a dignified manner. I believe that doctors should be able to practice 
medicine safely and with dignity. All health care workers are noble caregivers. No 
health care worker should fear violence at their workplace. As Americans, we have 
a tradition of believing that citizens have the right to work in a safe environment. 

Our company, the National Women's Health Organization, specializes in providing 
abortion services in places where others will not provide them. This mission has 
been extremely difficult, but extremely rewarding, ia the past ten years, it also has 
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been deadly. We have the SEune dedication to our work as other health care profes- 
sionals and public servants; therefore, we have quietly put on bullet proof vesta, 
hired personal bodyguards, and continued to walk into clinics every day to provide 
care to our patients. In this country, 1.5 million American women each year received 
dignified services from abortion providers, and every day, in the back of our minds, 
we have known we are in danger. Not only have we been threatened, stalked, 
bombed, burned, and shot at, we also have been continuously and systematically ex- 
torted. I have compared this history of extortionate acts against oiu- businesses as 
similar to the comer grocery store owner who is visited by a man who tells him: 
if he will pay up every Friday, he will not be hurt; his store will not be burned; 
his family will not be threatened; and he will not be killed. As providers of abortion 
services, we have been visited each week for years by people associated with an en- 
terprise, and have been told in different ways that we would not be harmed, our 
families would not be threatened our clinics would not be burned, if we would pay 
the price. In our case, the price was our profession and our business. If we would 
cease providing abortion services, we would not be bothered. Dr. Gunn was told this. 
Dr. Britton was told this. Dr. Tiller was told this. Dr. Gunn and Dr. Britton paid 
the ultimate price. Dr. Tiller survived to tell his story. All were extorted. 

I looked to Webster's dictionary before the RICO trial to understand in conmion 
terms the word extortion. The definition read, "to extort—to exact something from 
someone; to exact by compulsion." In our case to exact from us the right to do busi- 
ness and provide legal health care. 

We be^m NOW v. Scheidler in 1986 because we saw an escalation of violence 
against us, and we feared that someone would die as a result of it. Six people died 
providing services before we came to trial 12 years later. Others have been severely 
wounded such as Dr. Tiller and Emily Lyons of Birmingham, who survived the lat- 
est bombing and with great dignity is here today to remind all of us that we are 
not engaged in a war of words but in a tragic life and death situation. Every nurse 
who works in a women's clinic saw Ms. Lyons' scars and her pain. They also saw 
in her face and spirit true courage. Nurse and doctors should never work in fear 
for their lives, not in America. 

Our RICO case involved more than blockades, more than harassment. We were 
systematically extorted through threats to us and threats to our business contrac- 
tors. Let me read you a short list of suppUers of ours who were threatened if they 
continued to do business with us: 

banks 
medical supply companies 
laboratories 
linen supply companies 
cleaning companies 
printing companies 
pstinters 
plumbers 
carpenters 
contractors 
delivery services 
garbage companies 
nazardous waste companies 
Federal Express 
Airborne Express 
UPS 
utility workers 
security officers 
health inspectors 
landlords 
mortgage companies 
lawyers 
florists 
moving companies 
mortgage brokers 
hospitals 

Every one of these businesses has been threatened—not just in one city, but in 
every city in which we have clinics. Our clinics are in diverse places such as Faivo, 
Nortii Dakota, Ft. Wayne, Indiana, Raleigh, North Carolina, Orlando, Florida, Mil- 
waukee, Wisconsin, Columbus, Georgia, and Jackson, Mississippi. Most of these cit- 
ies have nothing in common except for the same extortionate acts against clinics. 
In Jackson, Mississippi, our hazardous waste driver refused to come to the property 
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after he was threatened. We imported a whole construction crew to Mississippi after 
local workers were threatened. In Mississippi, the state would not allow Ucensure 
inspectors to do final inspections until we could prove we had security guards. Dur- 
ing the RICO trial, we had an attempted arson at our North Dakota facility, which 
is still unsolved at this time. Three weeks after the RICO verdict, our Orlando, Flor- 
ida clinic was the victim of a butyric acid attack, along with ten other clinics in 
Florida. All of these attacks as well as subsequent butyric add attacks in New Orle- 
ans and Houston are unsolved. What also is extremely frightening is that we now 
see wanted posters and other threatening materietls proliferating on the internet. I 
would like to submit copies of these extortionate and threatening internet sites to 
the Committee. 

Our opponents are exacting something from us—the right to do business. Joseph 
Scheidler and Randall Terry, two of the defendants in our RICO case, taught these 
tactics to their followers in books and workshops. Mr. Scheidler proclmmed a "year 
of fear and pain" and said that abortion providers would feel the pain of "a thorn 
twisting in oxir sides." Mr. Terry proclaimed the "no place to hide campaign" in- 
structing followers to seek us out, find out all of our business relationships, put 
pressure on our contractors, and make it impossible for us to conduct business. 
Shortly after that proclamation, "wanted" posters with our doctors pictures ap- 
peared and we knew we were being hunted. 

There is nothing prayerful or peaceful about the attacks which we have lived 
through. It is blasphemy to couch extortion in religious terms or to liken these lead- 
ers to Martin Luther King. Reverend King's work was done in a loving peaceful 
way. He died trying to give people their constitutional rights. Our doctors and work- 
ers have died protecting a constitutional right. 

All Americans are proud of our legal system. A jury of our peers in Chicago hs- 
tened for seven and a half weeks to the evidence in our RICO case and they believed 
that an enterprise had systematically carried out 121 acts of extortion or threats 
against abortion providers in this country. The jury rejected the defense of peaceful 
protest wholeheartedly. There were not acts of fi-ee speech but extortion. Extortion 
is not a protected right, even when it is done for political reasons. There is room in 
our great country for debate and dissent about abortion. There is no room for vio- 
lence against others with differing beliefs. My forebearers and yoxirs believed in this 
principle strongly enough to build a country and a sound legal system. This verdict 
was the right verdict and a lesson for all that even protesters have boundaries and 
may not cross the line. Please allow us to safeguard the lives of the noble people 
who have the courage to work in our clinics. 

By weakening RICO in any way. Congress would be creating a class of criminals 
who are above the law and effectively sanctioning a new wave of anti-abortion ter- 
rorism. 
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An ti-A bortion 
lolence Watch 

Phere have been 16 
'A'omen's health clinic. 
bombings or arsons 
-.ince January 1997. 
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Butjrrio AcicL Attacks on Clinics Spread 
CUnioe in Twaa Se LoiiiBiana Bit Following Florida Att&cks 
Htne Texas and Louisiana Womon's 
hsaltti oUnios In a parlod at leas than a 
week have been auaotted with Biityiio 
add, a noxious cmelllo^ ohsinloal that 
trrttatea the qraa and sktnaad oaoMS 
raaplratoiy dama^ If inhaled. 

On Julj 0 amploTeae tl five women's 
health oUnlos in Hew Orloejia rotumed 
lo worlt to find their building had been 
attacked with butyru aoM. The oUnloa 
aUaokAd Included a Planned Parentliood 
(dlnlo. Oentniy Usdioal Clinic for Wbmoo. 
Hew Orleani Ea^t Women's OUnlo, 
Womim's Heath Oare Center and the 
Tenet Pbyskilan'0 BuOdloj In aamxi^ 
Uetairie. No one was iit)ured in any of 
tba attaoks, as thay ooourred someume 
over the lon^ ftnulh of July weekaikd. 

In the early morning boure of Ju^ B 
four oUnlos tn Bouston, TX ware alao 
hit. The CUnias ettaoked were: A to Z 
Women's Ollnto, Ai^ronA/Women'e Pa- 
Tlllca where the ohemloe] was dumped 
In the oUnio's hallway. AAA Oonoeroed 
Women's oenter where a gallon of the 
oheoiloal was apUied lrn«Mw the olinto's 
lobby, and America's Women Ollnlo 
where the sold appears to have been 
poured through a hole drtllfld in the door 
n^ht people were temporarily hoepltal- 
laed tor n&usoa and dlzzlnaes 

These latest butyrla eaU atbaoks follow 
the reoeat string of attaoks at ten 

s health oUnlce In Mt*jni end 

Central nortda, where three ollnlo work- 
ers were iqjurttd. 

The FBI and local law anforoement sire 
tnvesUflattng tho attacks m all three states 
and searchtng for links. There are slml- 
lartties in the way the ohemloaJ w&s In- 
troduced Into the building The acid was 
ettlmr poured Into the ollnlae ttirou^ email 
holes dnUed into doors or window frames, 
throu^ hosee placed In mall slots oe some- 
one entered the oltnios duruu! businese 
hours and spUled the chemical on the floor. 

Clinio BngT Zonas Upheld 
The Tesaa Supreme Court unanlmoualy 
upheld a $1.2 million dama^ award on 
July 3 against anU-abortlon groups who 
bJookaded Houston-area abortion dloloe 
during the 02 Republican Oonvontlon. The 
Ooon also upheld vinuaiiy all of a lower 
court order reetrlcUng protest aotivtty 
wUhln bufTer sonos around the olinloB and 
bomee of several physlctans who perform 
abortions. The Court lifted buffer sones 
around five clinics where there was no 
evidence of antl-aboAion harassment; ro- 
stTkjuons against blooking aooeas to cUn- 
los, [Hishlng or ehovtng or Intimidating 
paUflOts and other aggreeslve behavior will 
remain tn efTeot at all the faolltUM. The 
ruling Btatee that no more than one dem- 
onstrator at a time may enter a buffer 
aone to speak with patients, but they must 
leave whan the person indicates a desire 
to be left alone 

Aicremflad Law Xnforoement Presence 
Dampens Anti-Abortion Protests in Florida 
Operation Rescue Natlonsa's plane to 
gather thousands of anti-aborUon pro- 
tsstors to Orlando this summer fell 
sorely short. The weak of actlvlUes de- 
signed to protast ^xntlon, pornography 
and homoaarualtty draw no more than 
60-100 partkslpanta. 

The law aDforoeraoDt oommunHy'i deot- 
ston to take pro-aoUve measures ms a 
significant factor In mlnlmtlng oUnlo 
dtoruptkms during the week-long pro- 
tests, The Florida Department of IAW 

Snfaroamenl lnar^«ed cdlnlo monllorlng. 
I And In an attempt to kasy demonstra- 

tors from blocking ollnlo entranoas, tlM 
city of Orlando and the Orlando Polloe Da- 
partment obtained an enksrgeniqy li\tuno- 
tlon which restricted dlsmptAil aottvtUes 
wlthm 1,000 feet of local abortion ottnloB. 
Among thoso arrested for vIoIaUng the 
olty's Utfunotion wore Operation Reooue 
Rational Dlreator Flip R*nhifm ^nd Tom 
ICoOlade, whose two sons ware arraatad 
earlier in tho week. 

The FtanlnM Maloilty PoucdaUon's annual 
OUnlo Violenoe Sunroy shows that tn- 
craaaad ktoal law enn>rgamaiit praseuoe 
at Qlink» draiQAtlaaUy ba^is lower vtotenoe. 
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AttAciptad »r«on of tbs Fufs Ifoattn'a nntth 
Or^niufian bttwem 3-6 00 «m AdlMoinMl 
ntztiire wta aprod •rtniDd Uw tntwlor et lb* 
oUolo, but r&ll*d to I^nC*. A. wtniteiw m« bro- 
kma to gUD totry, &pp«r«acij' iiuurtntf cb« 
WDulrt-b* •raaalA. Blood «•« fouod oa Ua bro- 
te& flAH «ad floos 

>lMnUt/amMa#»,OA> April 1, IMC 
CborJd PBi>«iilhood of S>n Dtaflo and Rfrar- 
•kl* CounUM vaa fli^ocobad aroui^ a^iosfit. 
An too*adt*ry dBrkM wmj UtrcFwti oa UM roof. 
•Mgflwra balpma nUnguMmH th* fir* kMp 
tn^ UM (toniajM to « miaiimim, A wblU FV 
wttbcu*. ptoia* WM tpoctad laavuf UM Mcad. 

fcm tiptil»,T« • JCTOMyar, ItM 
TItfnwu An aBMBVltd •MOD Kt (h» Flamwd 
Vknotbood of B*o Anlaolo SoQlhM«t lo Uw 
•4«tr mornla< hours. DMB*» w>j nupaial 

MrtlaBd, OB • OMMM-19, IBVT 
ftn inrri nmmorl ir ftII Wnman'tTlftitni flw 
TioM ju» tMfon mLrtntJit- CftrdbCMrd wu 
Ikksc firoca tte dumpMar, ptafftrt nexi to tlM 
liafldiBf Mid Ml OA tm. 0nt7 tbt toEMrlor or 
ttv dioJo Mftarad ilinn^. wtUDb t»«r« MU- 

BM«4 to ba 10.000. 

W»8t A[*h*ni* WomcQ's C«nt«T nutAlnsd 
4aBO. 000 Ln dAmacM, lAsr • nrotxnstttoc fit- 
tad the iDt^rtar of tlw buUdlag. A fUnunAtito 
pstroMjiB^uad UQuld and & lilbsMl ftara wir* 
^PDpllOd OOWO a TOOT TOm. 

VMOMA, oa • MiV a7, IMT 
Unr^aySurglooQtor, •UrgKof proMsU and 
vioi«io«, wu Mt «o rm Mfr«ria( $8BO,OOO 

In «1i maja. aftar MoMnof ••vsral bomb 
Umata fram 9/17-10. Stmaax UiraatA WBT« 

nuKia at OUMT Paidno •orthwwt oUaioa. 

lUdiM, «A . Mar r, 19ir 
AllKiiIitKi anoa at namtod Pumtbood 0«tt- 
tt«l WA'a Tkkjma Facolly Hanntaf CUnlc 

» •.IW'AjrtH.lttT 
John Tbnkowikl waa arraatad fbr aattlDg flra 
(o UM- hiudiiix bounckC tt« OOIM or Dr. auiu 
WttUtind. Dama^i aaUmaUd al M.OOO. 

•«r«i Kaltnrooa, OA • Manh r, IMT 
A 'MOlotov Ooaktafl" waa ttirown Umju^ a 
wtaOtm aft th* Famltjr FUiountf Aaaoo. Uadl- 
oal Oi-oup oaoalac tl.OOO in dama^ 

•raaMkara, VQ • lUnfc •, UtT 
Tba PladinoDt-Cartdlna ICadloal aUala vaa aac 
on flr« oauatng (ao.OOO to dam*^. 
Valla OiBrah, TA • rakraafT It, ItVT 
Janwa UttcbaQ waa aanfnoad to 10 yaart fbr 
•nua^ a rail* Oburob abectUD allBla oo fir*. 
•D ooa vaa tq^irwd, but tlia ftra oaoaad aa 
•attaated «ao,000 Itt 

BCOBUB^/Attampfcod BomUntf 
ateate^aa^ AL < Aowiy U, IMO 
Ananti-pvaooaal davtea paekad wxti naUa aot- 
pLodad at ttm Haw WOmaa. AU ifbrnac Baalcb 
Car* ntr". kSUoc a aoourlt? guard aad aart' 
ooa^ inJurlDj a oUnlo nviraa. Tba bonb waa 
dufuiaad a* an ottiannaa boraLiaaa ot{«A aod 
vaa parUaUjr aoDoaaJad aaar tba ollnlo'a CrooX 
door  The Ariajr of Ood  haa  olaimad 
raapoDMbUQr m iMtan aani to two madia out' 
Ma ID ^ti^antr  Tte g^ink inbaitar waa dan* 
a^ad and wladowa irara bnAeo, bottbaolfeilo 
waa aUa to raopon. wtttain a waak. 

La^aewina, »r- Jtoaaay »^ H— 
A aUnk) raeatvad a boaz bomb m tba maU dJa- I 
<uia>d aa a Tldao tapa TTtft Obrtalniaa-papar | 
wrappad paeka^ oantalnad booh oompoanribK : 
IndudtiK FVO pipe, battarlaa and wtra. 

M—a »aah, A«» Iipt—bar M, !»•? | 
nirse voDMa'B obnloa ««r« tarfrta of bmob ' 
boaxaa aa Pratfdnt CUDtoa rWMd tba «ltr. 
At two cUnlcs, RTdar truoki war« parked out | 
•Ida. bloaklji4 ibalr dnvvwajra. PoLloa b«Pb 
aquadi ratpoadad, aloog wtlh tba A^ aad FBI- 
A tblnlollDla bad Ka looka tarradateit 

BalnrtflalA, CA • WmrA 17, IMT 
BMar Aodrw Bovard waa arraatBd after drlv~ 
ttg a tnuk loaded «Kti is gaa easa and S 
propane *f^ irAo Iha VaoUtaf Plaimlad Aaeo- 
Qlataa OICLU. Howard triad to IffUto a flra, but 
waj intiwiMpUd by a dbdo aaduriqr guard. 

AUaaUiAA • Jaawj 1«, IMT 
TwobofBba mra aat oCf at Hortbaida rafBDQr 
Waimmg Barrlcaa Tba flrat bomb daatngrvd 
noat of tba tatonor of tba dlQto. nM aaeeod 

aaar tba parking M aad appearad to be de- 
•IgEMd to km raaeua woAara. tear «jfbraazaaiit 
pinaonael. aad ollakt ata/T foroad outalde UM 

buUdm^ Swaa wera iqturad in tbe aaoood 
blaaL trtohirtlflg ftva law anforoamem offlelala. 
Co Vofanury SI. a itmilar doubla-bombtog waa 
attampted at a laabian nlgbi olub. Ptva peofda 
ware li)>ur«d la tlia first aaploaMo; tba aaoood 
davkM waa diaoovarad aad nplodad wbila a 
robot attamplad to dlaarm ft-A f>w d^ra latar. 
a latter from tba 'Arat^ of Ood* aeat to At- 
lanta newa a^trtaa. alahwad eradft for both 
ttm ybTMaiT 81 aod Jvaury 10 bombinfi. 
TO amtucftlaa believe tba aama bcobar/a ware 
lovolTOd la tba ISM Otjraipte Park bombtog 

Twlaa,Ofc^b*-a • tmmarr XAIt, IMT 
Two aa|>*iala bouib bwrtrtanta at tba Baproduo- 
tlva Sanrleaa and Adoption AiTUlatae oUnlo 
eauaad daaatfi to tba tatarlar eC tba btilldliiC- 
A iiawgai- a 
bla aabarfHl 

Butyrio Acdd AttHks 
aawtaA,TX > *aXf%, IMS 
4 women'i haaWboara olmiBa a 
attaikad wttbBii^Tlpaald,Bpa^lawefa<^y 
porarUy boepBaiiaad. 
•aw Ortaaaa, LA. > Jrnff «, IMS 
5 wooen « baaJtboars clinlca tn Saw flTlaana 
tpara anankart with B-a^nc aod ovar tba boU 
iMj waokand. Ho ooa was Injured. 
OaaMd n«1tfa/lBaBl < llajr IS-M, IMS 
10 mmao'a bealthoara «<<">"• la Uia Ifirfi 
aad tb» oeotral. Florida area war* atrafltearl 
wttb butyrlo acid la asm daya. Oo Kaj M. 
Nauunal Womea's Rftaltb Sarvioaa In 
OUanratar acd Wsnaa' • HoalEb Oaotar u St. 
Fatarabnrg bad Ikilaa drlDad lE. tbalr doors and 
butynoaold poured m tbaoUaiaa- OaMarSI, 
five »**•••* area cUaics ware attacked witb 
butyrts aetd tnohidli^ M-jttU^ Uadioal Ovr- 
vioas notioed a pool of tba Uquid tnalda the 
ollnlo: Adranoad Woman'! Care Oentar had CWD 
oliaio wortoes boapi&aliaad after actsnnstba 
cUolc aad bstag aaqpoaad to ftunai. Ttoda^'a 
Woman lledloal Caatar bad aold poured 
tbrou^ a wiadoar; A Cboloa for Wtaoea QlDla 
bad bu^rrfei aoU poured sa tba lofei?: A (^al- 
t^ Vbmraa'a Cbak) aoiplqTea oaQod poUoe af- 
ter oomplaJalag of reapbTttory pro^lMna V*% 
S OUnloa tn Oeotral Ftonda were bit wich^i^ 
Qrrtc aoU tba waekmal of Miv IS-IS. Famllj 
Flaaaing CerAer and Woman's Uaattb Oectar 
too. m DsTtaoa Saaah ATJi Kauonal mxnan • 
Haaltn OntajUaaUoQ of OrianAe had bcJaa 
drlSed tx tba windows aad sold waa tqteobad. 

Arrasta/Oonvtotienfl 

years 1 
fkT'jy iT?f TiTiIng "i'T'i"" inOaMfOfla,! 
Uahe and Wyattfaig from 1898 to ISeO. Be 
waa ordered to p^ (S.OOO m raamutioa to 
the oUalos that auffared kiaeea. totallag more 

Ba<irBmante,OaUt«raU • risbraBi:|r S, IMS 
Vster AnAraw Kaward waa anteaosd to IS 
roara la prlaoa for Ida altenvt to daatroF • 
FamUy FUnalag Aaaoelataa oimki ta Bakare- 
nald. CallfoTOla. after r'"''*'^ goUSF to at- 
tanptad araon aod uaa of an «Kpk»tTa davioe. 

Tba AnU-Aboftlon Flolaaoa lP«tah la ocmi- 
pOad tgr tba atarr or UM AunlnM U^fm^ 
Pniinflathin *j>rf is ^pubUa^id oionfib^. 
dai^ ilatad btr* are drawn Axea 
013xue AaemaM FrpfaoC raporcs aad 

btai noMnoK 3»rapaft«iitf«bomaa«0em- 
Oas or /armors UttormaOoD oa tba 'fc'***"*' 
OUokJ Aooeaa PiftfaoC, oaJJ trasbln^ton DC 
(T0e[>aa8sesj4 £osAa^fas(r«i$>«9io40d 
orwTfLato laOO ITUPUI B^rd #aoi, ArUag- 
Ina. 7A 
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rortvw> decades reproductive heaJtfi dmcs and 
abortion pftjviders throughout the Unhed Sutes 
huvc been jnder attack. There have beer ttiousands 
of incidents inclijdfng blockades, invasions, chemical 
attacks, arsons, bombings, death threats, shootings, 
sniper attacks, and cold blooded murxjer 

.' f 
Every month vvcmcn's dirnCs are closed or lenv 
poranly disabled because of violence 
Although overall the levd of violence at women's 
clinks is half of what it v*a$ just hw years ago, it is 
becoming more concertt-ated and more lethal 

Anii-abortion extremisls are v^ging a wir of 
attrrtion. This strategy tirgcts one set of dimes and 
health care worters today ... then after these dinics 
are closed or severpty injured, extremists move on to 
tariget another set of clinics. WhBc abortion remaios 
legal, the tide of violence jeopardizes access to vrtal 
medtcal servHies. 

In 1997 there were 13 bombings and arsons of 
wonrwn's health cltnics, escAlatmg after two years of 
declines. Severe wofence plagues almost one-quar- 
ter (2'1.8%) ofwomens dnics acpDss the cointry. 

1997 BOMBINGS & ARSONS AT 

WOMEN'S HEALTH CUNICS 

S!ur^ AniObdrtioM VUBKC MKA fimnar Atqoriy AwidsNi.-^ 

Arti-aboriion violence more and more has come to 
resemble the work of trained tcnwsts. in the 
January 1997 clinic bonrtbtng in Atlanta, anti-aborlior 
extremists used a double bomb - ttw first aimed at 
destroying the butWing and the second anti-person- 
nel devtce aimed at tailing or in^jring law enforte- 
ment and rescue personnel a dassk terronst tactc 
The January 29. 1998 early mofning bombing at a 
Birmingham, Alabama dmic kitlcd a security guard 
and cntjcajfy ir^ured the dime's head nurse. Signalling 
a new level of terror and violence, this was the first 
bombing of an abortion clinic to resjtt in a fetaiity; 

ToutomT ATTACKS OM AaoimoN P*oviias: 
MuiioaKS.AmMrrcD MUHDCHS ft KiDMApniMS 

CuMrrf Cm; •.   ^ngj-s I941 Dc Hncttr 7(MA» ««1 rn ^9 
i>ww« toetiipped M jjrt-port b^ mernbor^ of the "Arrnif of Cocf Mi^ 
hefcj tvsuge fcy aww 9 <«*. 

llWNiilMlH. rin - Oacarntxr l99I.Am«te<] pnnir tttw)ti 
praVnd » dnc aKrtn A Mcand pervon WA •^^otrmiml r> lh« 
•lUck No rtm« tw* MCP nwte 

H0UVTOM.TX- IW CV Kjrpfn MH Mar VK] wmnfal oAKte 
tecfriK  AiMiara «« never tpprchondM 

P»*MeoiA, n,     f1»rt». fCl. I«3- Or. OMMJ Cunn *•. *fw( *n) 
liJed wMe anuTTK i c'nc <]tfinc n inihMjvtan dw*urcir«on bjr 
^rv^K-nwXA. l-kiia*! CnCn MMMPiennd to hi» 

WlO«FTR.IUl«M-Ai4tM 19. rWi DrOwrtBT.torwotsMir 
bnm irm « pemtt-tartc ratfe Of Harf—t S^aBr/ 9«v«n »iw 
fK cnng hn clrvc 9\aynn was icrtun:c(5 tc 11 fan- 

Ynrtmirvrn. Tf^nafM     Nowcntter & I9M. Dr.Onon tovuiB 
wwi itX 'x' uri^^ wcu-iflvd o !•« kn by a tnpv wtfi a h^ 
poH«r«d rte VioaOi^ tlrtH^h KM mmdow C Homati horne 

•MMUM^ MA     Occrr^K' XL l994.]otv< SA> iN» wt l«W 
Phrvwtt P««rithtxxJ re<:«ptiorr;i y^rmon loMnff Going; Id 1 xc- 
wd C*"*;. "e *K» arvl kr'<«cl 'vcrptiontt Lemrw N**** F»* oHwi 
«t«f» vxxrOed n *e aiucJa. SiM Then *»M: to < C*K m Norfoft. 
VA md wn antsted tfler rvpessdl)r tftootnf OCtuds tta dnc try 
•rf te jMi anirarx*. '3tl>K ksHC hvivcff xrat io~>Ttf a tjfc K^Encc. 

ANCAtTiK, ONIMIVO - NcN«fnMr lO. l<)9$ Or Hu^ Shan vMB 
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Mr. CoNYERS. Chairman McCoUum, just by way of introduction, 
I want to thank you and Chairman Hyde for adding Ms. Lyons. 

Ms. Emily Lyons worked as a nurse at the New Women All 
Women Health Care in Birmingham, Alabama, until January 29 
when the clinic was bombed, killing a Birmingham police officer, 
Robert Sanderson, and left Emily Lyons suffering from substantial 
physical injuries, including the loss of her left eye, as well as hun- 
dreds of deep welts left by the nails and gravel packed into the 
bomb that exploded into her body. And we are very grateful that 
she would have the courage and the tenacity to come before the 
committee today, and I thank you for your introduction. 

Mr. McCoLLUM. Thank you for elaborating on the introduction. 
We are pleased that you are here, Ms. Lyons. 

STATEMENT OF EMILY LYONS, BIRMINGHAM, AL 
Ms. LYONS. My name is Emily Lyons. I am a nurse, obviously not 

a working nurse now, a wife and a mother of 2 teenage daughters. 
I am also a victim and a survivor of anti-choice terrorism. When 
you look at me, the injuries you see are a direct result of a conspir- 
acy of violence against abortion providers in this country. 

On January 29, 1998, my life was changed drastically when a 
bomb exploded outside the clinic where I worked. I lost a friend, 
the police officer who was killed, and I nearly lost my own life. And 
if you look at the picture of all of the damage that was done to that 
building, it is amazing that a human could have survived all of 
that. So it is trvily—it is probably as close to death as you can 
come. 

Because of the ongoing FBI investigation, I can't talk about the 
details of that day, but I can tell you what has happened to me 
since then. In the past 6 months, I have had approximately 30 
hours of surgery. So I have been in an operating room hospital a 
fair amount of time, and I have had nine different operations, and 
that is not all of them. I still have numerous multiple pieces of 
shrapnel left in my body which some of them will need to be re- 
moved in the near future. I can't walk without help, I can't drive 
and I can't go to work any more. 

Prior to all this, before the bombing, I spent 20 years working 
in the medical profession as a nurse. During that time, I have done 
it all medically. For a good bit of time, I was a labor and delivery 
nurse. Before moving to Birmingham, I did home health care, so 
most of my patients were elderly. I have gone the whole spectrum. 
I have brought many people into the world, and I have held the 
hand of many who have died. 

As I was trying to think today about how I could get my point 
across to you a little bit more, to physically let you know what I 
have been through, a visual is the only thing that I can give you, 
a rundown. 

I want to stand up. My left eye had to be removed, and they had 
to tell my husband we need your permission to remove it. So what 
does that do to your family, also? 

My right eye was damaged. My vision is still extremely poor. I 
can't read unless somebody puts it on a computer in large print 
and prints it out for me. I can't read a book. 
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My face is full of rocks from the bomb where it was planted 
under the groimd. The right side of my face was broken. My eye 
orbit was fractured. My teeth, my eyelids were torn off. They had 
to be sewn back on. My whole face was covered in multiple lacera- 
tions which had to be sewn up. So much that if my children saw 
me the first day, they would have never recognized me. I don't rec- 
ognize me in the pictures any more either. 

The bomb blast tore a hole in my abdomen. They had to tsike 10 
inches of my intestines out. There were no other internal iryuries 
abdominal-wise, which was a good thing for me. There is shrapnel 
still left in my chest. The bomb tore the skin off my shins, exposing 
both my legs. It shattered my left leg. They had to put an external 
fixator on my leg which is pins and rods into the bone attached to 
another rod outside, and that is what you live with for weeks. The 
skin grafts that they had to use came from my thigh. It is much 
lighter now in color than it was, and it goes all of the way up. That 
will never be the same. 

Everywhere you see a dark spot on my body, and there are oth- 
ers elsewhere, too, is where something went into my body, either 
a nail, a piece of shrapnel, a rock. Any item that that bomb threw 
at me, I have it in my body somewhere. 

My right arm was burned. My left arm is fine, but my right arm 
was burned, and it goes all of the way up. My hand was mangled, 
and they did the best repair job that they could, but that is as good 
as it gets on this. The skin was ripped off my hand. 

And if that is not a good enough mental picture for you, then 
Congressman Conyers has some more pictures up there that will 
give you a more graphic detail of what it looked like before. That 
is just the physical aspect. 

Then you have the mental aspect of what I have had to deal 
with. The agony of therapy, days in the hospital when you know 
I can't do this any more, and then you have to think that whoever 
did this to me would be winning if I let them, so you force yourself 
to go on. The pain will lessen, but it will never go away. The men- 
tal scars are there, and there is nothing to do to remove those at 
all. 

And my ear. I have fairly good hearing still on one side. My ear- 
drum ruptured several weeks ago from the pressure, and that had 
to be repaired, and that was extensive surgery for that. I still have 
poor hearing. 

So you have a nurse now who can't read unless it is real big. I 
can't go to work. I can't write. I pretty much can't do anything 
right now. And instead of taking care of people that I used to, peo- 
ple have to take care of me now, and that is my family, my friends, 
my children. They are providing me the care for me now that I 
used to do for them. 

Mr. CONYERS. Mr. Chairman, could we take a recess at this 
point? 

Mr. McCoLLUM. We are about to have to take one. 
Ms. LYONS. It is not very long. 
Mr. McCoLLUM. If you can attempt to finish in 2 minutes, other- 

wise we need to take a recess. 
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Ms. LYONS. I am not interested in S3anpathy. Sympathy doesn't 
get you anywhere. However, I am determined to make sure that 
people see the end result of this terrorism. 

Mr. CONYERS. Mr. Chairman, there are 3 and a half minutes re- 
maining. I would respectfully ask that you consider that we take 
a recess. 

Mr. McCOLLUM. If that is your wish and if Ms. Lyons is not pre- 
pared to finish right now, I think that is acceptable. 

However, when we recess, we have multiple votes. We will try 
to be back as close to 1:30 as we can, but it is probably going to 
be closer to 1:45, and we only have a very brief period of time left 
for the hearing at that point in time. 

The subcommittee is in recess until following the votes. 
[Recess.] 
Mr. McCoLLUM. The Subcommittee on Crime will come to order. 
When we recessed, we had just about completed the testimony of 

Ms. Lyons, and we went for votes. We have now come back. The 
difficulty with scheduling on a day that is a getaway day and the 
last votes of the day are present for us, for Members, has been dif- 
ficult, as it always is. We are absent at the moment Ms. Lyons. We 
have asked for her to return, and I imderstand that she will be 
here shortly. 

In the meantime, in the interest of expediting this matter of the 
hearing which we need to complete today, we still have Professor 
Lynch's testimony to hear from. I am going to ask him to proceed 
with his testimony, and we vdll resume and conclude with Mrs. 
Lynch when she returns. 

In the meantime, I wish to announce to the committee that, un- 
fortunately, the pressure of the moment is going to take me person- 
ally away, and I am going to turn the gavel over during probably 
Mr. Lynch's testimony to Mr. Barr. 

Mr. McCoLLUM. Mr. Lynch, you may proceed. We look forward 
to hearing your testimony. Thank you. 

STATEMENT OF GERAU) LYNCH, ESQ., PROFESSOR OF LAW, 
COLUMBIA LAW SCHOOL 

Mr. LYNCH. Thank you very much, Mr. Chairmam. 
After the moving and dramatic testimony that we have just 

heard, it is almost embarrassing to return to technicalities about 
the RICO statute. But if the committee is seriously interested in 
reforming RICO, rather thsui simply in ad hoc legislation to retro- 
actively drive a spike through a particular lawsuit like the one that 
Ms. Clayton and Ms. Hill have so graphically described, it is nec- 
essary to understand how RICO works, how the pieces of it fit to- 
gether, and what about it makes it a threat to civil liberties. 

The first question I suppose is why is a statute that supposedly 
was originally directed at organized crime at issue at all in the 
kinds of matters we have been hearing about this morning. RICO 
is a complex and particularly abstract statute. Unlike such crimes 
as murder or robbery, theft or even ft-aud, RICO is not defined in 
terms of concrete actions that can be observed and identified by an 
eyewitness. Unlike terms such as rape or burglary, RICO or even 
racketeering is not a word that has a commonly understood mean- 
ing in ordinary English. RICO is defined instead in terms of broad 
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and abstract concepts: the enterprise and pattern of racketeering 
activity. 

An enterprise under RICO can be any structured activity, legal 
or illegal, formal or informal—a corporation, a Grovemment office, 
a Mafia family, a law practice or civil rights organization or just 
a group of loosely affiliated people who share a common goal. The 
pattern of racketeering activity consists of two or more crimes from 
an extremely long list that covers almost all forms of criminal acts 
in violation of either State or Federal law. Though the statute says 
very little about what makes those acts into a pattern, the Su- 
preme Court has elaborated on that. 

Forgive me if this seems an excessively academic or abstract de- 
scription, but that is the only way it is possible to talk about RICO. 
That is why RICO can cover almost any kind of activity. That is 
why it can be apphed to organized crime groups, to business enter- 
prises, to Members of Congress as well as to political activists orga- 
nizations. 

Generally speaking, RICO on its face does not present a threat 
to the law abiding. No one can violate RICO without committing 
or agreeing to participate in committing acts that are separately 
defined as crimes elsewhere in the Penal Code. On the other hand, 
because RICO imposes extremely serious penalties that are poten- 
tially applicable to anyone even marginally involved in criminal 
acts, because some of the predicates for RICO such as mail fraud 
and extortion are themselves quite broad in their coverage and be- 
cause conspiracy liabilities can sweep extremely broadly and can 
bring in even people who have not committed substantive RICO 
violations, it is possible that the RICO statute can be applied to 
people who are only marginally involved in anjrthing criminal. 

Second question, why are we concerned here omy with, or pri- 
marily, with civil RICO? 

Much of the criticism of RICO, particularly the criticism we have 
heard today about NOW v. Scheidler, is directed at civil RICO. It 
is important to understand, however, that no civil verdict is pos- 
sible without a finding that the defendants have committed a 
criminal violation that potentially subjects the offender to as much 
as 20 years in prison or, in some cases, even to life imprisonment. 

Usually, in our legal system, we think the standards should be 
stricter for criminal liability than they are for civil. In RICO, how- 
ever, we often see proposals such as the ones before the committee 
that would leave intact the criminal provisions of RICO but would 
preclude civil lawsuits. 

Third, how does RICO apply to politically motivated groups? 
Now V. Scheidler first came to national attention in 1994 when 

the Supreme Court upheld the complaint against the argument 
that RICO could only be used against groups that had an economic 
motivation. The argument was an attempt to limit RICO in a way 
that would prevent its apphcation to political activists. 

We have heard a lot this morning about advocacy groups. The 
Supreme Court unanimously rejected that argument, and it was 
correct to do so for two reasons. 

First, technically, nothing whatsoever in the language of RICO 
justifies any such limitation. Enterorise is defined too broadly. Sec- 
ond, as a matter of policy, it would be strange and self-defeating 
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to apply RICO to a Mafia group that murdered people out of greed 
but not to a terrorist group that committed exactly the same type 
of crime with exactly the same kind of structure of organization out 
of political motivation. 

As the Justice Department pointed out to the Supreme Court in 
an amicus brief, NOW v. Scheidler, the argument raised by the 
antiabortion demonstrators in the Supreme Court would prevent 
the use of RICO against such groups as the World Trade Center 
bombers. 

What makes RICO, both civil and criminal, potentially dangerous 
to political activists is more or less the same thing that makes it 
so useful to prosecutors of serious criminals. The very broad and 
abstract definitions of the crime make it possible, especially in con- 
spiracy prosecutions, to tie together numerous defendants and to 
include very different sorts of predicate acts committed in different 
places at different times, with different quantums of evidence 
against different defendants into a single prosecution or a single 
civil suit with the attendant risk that jurors will be confused and 
overwhelmed by the evidence and will convict by association indi- 
viduals who would not be convicted or found liable if they had to 
be tried individually for specific, concrete crimes. That is the es- 
sence of the problem, and it is a problem not merely for political 
activists but for those accused of business crimes or memberships 
in narcotics conspiracy or organized crime groups as well. 

Fourth, the specific draft legislation before the committee. The 
committee staff faxed me yesterday two variations of a proposal 
that would exclude from civil RICO, both Government and private, 
any lawsuit based on a predicate act of extortion. The apparent ra- 
tionale for this proposal is that extortion was a critical predicate 
in the Scheidler complaint. With apologies for my bluntness, this 
idea is simply stupid. Extortion is not only in its most ordinary ap- 
plication an extremely serious and violent crime, but it is also one 
of the most common activities of organized crime at which the 
RICO statute was originally directed. RICO's most basic target was 
the infiltration of legitimate businesses by organized crime and 
predatory acts of organized crime against legitimate business en- 
terprises. It was thought that civil lawsuits could be a useful weap- 
on against such organized crime activities. 

Extortion such as protection rackets, such as coercing legitimate 
businesses to use the services of particular subcontractors like gar- 
bage hauling companies and things of that sort, were a particular 
target of RICO. Suppose, for example, corrupt labor officials threat- 
ened to sabotage a construction site unless they were paid off or 
given no-show jobs for Mafia-related colleagues, a classic case of ex- 
tortion and one in which a civil lawsuit might be effectively 
brought against the union leaders, one that would be precluded if 
extortion were eliminated from the list of predicates or civil liabil- 
ity. 

The same might apply to politically motivated organizations. 
Consider the case of United States v. Bagaric, decided in the Sec- 
ond Circuit in 1983. In that case, a group of Croatian nationalist 
terrorists were convicted of criminal RICO violations for a pattern 
of violence and murder against members of the Croatian-American 
community that was designed to extort money for its terrorist cam- 
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paign by intimidating law-abiding people into making contributions 
under threat of being bombed. I can't imagine any Member of Con- 
gress would support legislation that would exempt such a scheme 
from civil RICO sanctions. 

This morning we have heard some alternatives suggested, alter- 
native ways of altering the idea of extortion. One possibility would 
be to Umit extortion to so-cadled violent extortion. That would have 
an interesting ripple affect. It would protect corrupt politicians. Be- 
cause extortion, nonviolent extortion is primarily prosecuted imder 
extortion of official right by which public officials threaten to use 
their power to impose economic loss on their victims. That kind of 
side effect presumably is not intended by the committee. 

We have also heard it suggested that extortion should be limited 
to the taking of property. That also seems problematic. Why should 
a violent threat directed to obtain $100 from a businessman be sub- 
ject to RICO liability while the same violent threat directed to pre- 
vent someone from carrying out their constitutional rights be ex- 
empt from RICO? Indeed, as Mr. Marine from the Justice Depart- 
ment pointed out this morning, many of the Government's civil 
RICO suits in the labor racketeering area rest on the predicate of 
extortion not of money but of extortionist threats that attempt to 
prevent union members from exercising their political rights guar- 
anteed xmder the Nationad Labor Relations Act. 

The idea of tinkering with extortion as a predicate for RICO re- 
quires a careful rethinking of the entire structure of RICO, not an 
ad hoc eUmination of extortion of some particular kind as a predi- 
cate in order to retroactively alter the course of a particular litiga- 
tion. 

Finally, let me suggest alternative strategies, one cautious and 
one radical. 

First, the cautious one. I have not myself carefully examined the 
evidence in the Scheidler case. I can recall reviewing the complaint 
at the time of the Supreme Court decision and being troubled by 
it. It seemed to me that the complaint did not properly state a vio- 
lation of RICO as to all of the defendants charged in the case. It 
was unclear to me whether the individual defendants were, in fact, 
charged with or could be proven to have participated in conspiring 
about those individuals who actuadly committed criminal activities. 

I think, however, it makes a great deal of sense not to overreact 
to a verdict that has yet to be reviewed on appeal or indeed even 
reviewed by the trial judge. If the defendants were proved to have 
engaged in a pattern of criminal activity, which is after all what 
RICO requires, then they absolutely deserve to suffer the con- 
sequences that RICO makes available. If a group of antiabortion 
activists or political dissenters of any type, left or right, undertake 
an organized campaign to threaten violence against other citizens 
in order to intimidate their victims from foregoing exercise of their 
rights, then they deserve to be prosecuted criminally and held lia- 
ble to their victims. If, however, the evidence is insufficient to es- 
tablish that some or all of the defendants actually participated in 
such a campaign, then they did not violate RICO and, presumably, 
the verdict against them will not stand. 

I realize that even an ill-conceived lawsuit can cause enormous 
damage to defendants. We heard this morning from representatives 
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of a variety of groups who have been made to pay extravagant costs 
in defending RICO actions, even if those actions were ultimately 
won or settled. But virtually any law can be abused, and un- 
founded or harassing lawsuits should not lead us to deny appro- 
priate remedies to those who can legitimately claim damages. It 
seems to me generally a poor idea to change the law in response 
to what may be perceived as a single unfair result, certainly not 
until the courts have finally spoken. 

Now, the more radical counsel. Some laws are more subject to 
abuse than others. RICO strikes me as such a law. Indeed, the 
question of RICO's possible application to legitimate political dis- 
sent is not new. It was raised by Senator Kennedy. It was raised 
by Representative Conyers back when RICO was originally pro- 
posed. 

The problem is not the inclusion of some particular predicate act 
such at extortion, nor is the problem unfounded lawsuits brought 
by overaggressive plaintiffs' lawyers. The problem is that the pro- 
tean and abstract statute is too broad and does not sensibly dis- 
criminate between serious patterns of organized criminality and 
less significant kinds of violence. 

If the committee and the Congress ultimately want to review the 
RICO statute, it seems to me the question should begin at the be- 
ginning: What are the legitimate uses of RICO that have been suc- 
cessful? What are the ones that have been abusive on a broad 
basis? 

Indeed, the civil RICO remedy deserves to be reconsidered at 
large. Private civil RICO actions have most commonly been brought 
simply by one business against another business in what have been 
characterized repeatedly by the courts as garden variety allega- 
tions of fraud. But reform of that kind of problem with civil RICO 
should not be undertaken ad hoc as a favor to particular political 
activists groups that have been on the receiving end of RICO law- 
suits. Congress did that once before, doing a favor to the securities 
industry by making sectirities fraud violations more difficult to 
prosecute under RICO civilly while leaving untouched all other 
kinds of businesses that might be subject to the same kind of 
harassing lawsuit. 

But both the cautious and the radical strategy have a common 
root. When you have an extremely broad statute that, because of 
its breadth and its flexible abstract nature, is susceptible to hun- 
dreds of different kinds of uses and to some kinds of abuses, it is 
generally not a promising strategy to try to patch the statute with 
ad hoc responses to partictilar cases that some political faction or 
other finds abusive. 

To avoid the possibility of abuse, it is necessary to careftilly re- 
view the statute as a whole and its many possible applications to 
understand the effects that a rifle-shot alteration of a single predi- 
cate act might have on criminsd prosecutions, on Government civil 
actions, on other kinds of civil lawsuits other than the ones that 
you are particularly concerned with, rather than to look to a com- 
plaint that you don't like, identify something that would make that 
complaint impossible, and then, particularly retroactively, to take 
that particular predicate out of the statute. 

Thank you very much. 
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Mr. BARR. [Presiding.] Thank you, Professor. 
[The prepared statement of Mr. Lynch follows:] 

PREPARED STATEMENT OF GERALD LYNCH, ESQ., PROFESSOR OF LAW, COLUMBIA LAW 
SCHOOL 

Thank you very much for the invitation to testify here today. The question of the 
appUcabiUty of both the criminal and civil aspects of RICO to pubUc advocacy 
groups is an important one, though not a new one. Senator Edward Kennedy, in op- 
posing the enactment of the RICO statute in 1970, called attention to the possibility 
that the statute could be abused to prosecute legitimate dissenters. The attention 
being given now to the verdict in Chicago holding anti-abortion activists civilly lia- 
ble under RICO has simply returned attention to this important issue. 

In the limited time available to me in these prepared remarks I want to address 
a few fairly elementary points. First, I will briefly review the basic structure of 
RICO, and the problems that inhere in that structure. Second, I will note the rela- 
tionship between the criminal and civil remedies made available by the statute. 
Third, I will talk about the appUcation of the statute to politically-motivated activi- 
ties. Fourth, I will address the specific discussion draft proposal that I understand 
is being considered by the Committee. And finally, I will suggest both a very radical 
and a very cautious mtemative to that proposal. 
First, then, the basic structure of RICO. 

RICO is a complex and abstract statute. Unlike such crimes as murder, robbery, 
theft, or even fraud, RICO is not defined in terms of concrete actions that can be 
observed and identified by an eyewitness; unlike crimes such as rape and burglary, 
"RICO" or even "racketeering" is not a term that hsis a commonly-understood mean- 
ing in ordinary English. RICO is defined in terms of two very abstract, and very 
broad, concepts: the "enterprise" and the "pattern of racketeering activity." 

An "enterprise" under RICO can be almost any structured activity, legal or illegal, 
formal or informal: a corporation, a labor union, a government office, a Mafia family, 
a law practice, a civil rights organization, a church or just a group of people, loosely 
affiliated with each other, who share a common goal. The "pattern of racketeering 
activity" consists of two or more crimes from an extremely long list that covers most 
kinds of criminal acts in violation of state or federal law. Though the statute says 
nothing about what makes those acts into a "pattern," the Supreme Court has said 
that the acts have to be "related" in some way to each other, and also have to dem- 
onstrate at least a threat of "continuity" over time. The three substantive crimes 
defined by RICO are each defined in terms of different conceptual relationships be- 
tween an enterprise and a pattern of racketeering. 

Forrive me, please, if that seems an excessively conceptual or academic descrip- 
tion. The fact is, it's impossible to speak of the statute in any other way. Because 
it is so abstract, and so broadly applicable, RICO has proven adaptable to virtually 
any form of criminal activity. Political and labor corruption, busmess crime, orga- 
nized criminal activity, terrorist groups, and ordinary violent crime have been pros- 
ecuted using the RICO statute. 

Almost all of theseprosecutions have utilized one of the three sections of RICO, 
18 U.S.C. § 1962(c). This section makes it a crime to participate in the conduct of 
the affairs of an enterprise through a pattern of racketeering activity. Note how 
broad that is. Anyone who commits two or more related crimes of almost any sort 
while participating in the conduct of virtually any sort of formal or informal organi- 
zation is covered. And if that were not broad enough, remember that § 1962(d) piles 
an additional abstraction on top of this: it is also a crime to conspire to participate 
in the enterprise in violation of § 1962(c). 

Generally speaking, RICO does not on its face pose a threat to the law-abiding. 
No one can violate RICO without committing, or agreeing to participate in the com- 
mission of, acts that are separately defined as crimes. On the other hand, because 
RICO imposes extremely serious penalties that are potentially applicable to almost 
anyone who is involved in criminal acts, and because a number of the crimes that 
are covered by RICO, such as mail fraud and extortion, are themselves quite broad 
in their coverage, activities that are only marginally criminal can become the basis 
for extremely serious penalties. 
Second, the relation of civil and criminal penalties. 

Much of the criticism of RICO, and in particular criticism of the Chicago abortion 
verdict, is directed at civil RICO. It is important to understand, however, that no 
civil verdict is possible without a finding tnat the defendants committed a criminal 
violation that potentially subjects the offender to as much as 20 years in prison. 
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Usually, in our legal system, we are prepared to allow civil lawsuits for compensa- 
tion in situations where we would not tolerate criminal punishment. Whenever it 
is proposed to limit the reach of civil RICO, without changing the contours of crimi- 
nal RICO, we should pause to consider what's going on. If, for example. Congress 
were to pass legislation that in one way or another precluded a civil lawsuit such 
as the one brought against pro-life demonstrators in Chicago, without changing the 
contours of the criminal statute, you would be saying, in effect, that it is unfair to 
subject such demonstrators to a lawsuit for damages, but it is perfectly OK to lock 
them up as criminals for 20 years. In short, any potential abuse of the civil provi- 
sions of RICO is also a potential abuse of the criminal provisions. 

There are, of course, reasons why civil RICO has been subject to greater abuse. 
First, the lesser civil standard of proof may make it possible to find a defendant 
civilly liable, when prosecutors would be unable to persuade a jury of criminal guilt 
by the higher standard of proof beyond a reasonable doubt. Second, the Justice De- 
partment, in the exercise of prosecutorial discretion, has had a pretty good record 
of refusing to apply RICO to its fullest possible literal extent, while private lawyers 
representing potential plaintiffs have no obligation or incentive to snow similar re- 
straint. 

But the fact remains that if you are disturbed about a possible unfair application 
of the statute that has appeared on the civil side, exactly the same application could 
be made, with even more drastic consequences, in a criminal prosecution. All that 
prevents it is the good judgment of prosecutors. 
Third, the application of RICO to politically-motivated groups. 

NOW V. Scheidler first came to national attention in 1994, when the Supreme 
Court upheld the complaint against the argument that RICO could only be used 
against groups that had an economic motivation. The argument was an attempt to 
limit RICO in a way that would prevent its application to political activists. The 
Supreme Court unanimously rejected that argument. It was correct to do so, for two 
reasons. First, nothing whatsoever in the language of RICO justifies any such limi- 
tation—"enterprise" is simpiv defined too broadly. Second, as a matter of policy, this 
would be a strange and self-defeating application. It would be perverse to apply 
RICO to a Mafia group that murdered people out of greed, but not to a terrorist 
group that committed exactly similar crimes out of political motivation. As the Jus- 
tice Department pointed out to the Supreme Court in an amicus brief, the argument 
raised by the anti-abortion demonstrators in the Supreme Court woiild prevent the 
use of RICO against the World Trade Center bombers. 

What makes RICO—both civil and criminal—dangerous to political activists is 
more or less the same thing that makes it so useful to prosecutors of serious crimi- 
nals. The very broad and very abstract definitions of the crime make it possible, es- 
pecially in conspiracy prosecutions, to tie together numerous defendants, and very 
different sorts of predicate acts, committed in different places at different times, into 
a single prosecution, with the attendant risk that jurors will be confused and over- 
whelmed by the evidence, and convict, by association, individuals who would never 
be convicted if they had to be tried for specific, concrete crimes. That is the essence 
of the problem, and it is a problem not merely for political activists, but for those 
accused of business crimes or membership in narcotics conspiracies or organized 
criminal groups as well. 
Fourih, the specific draft legislation. 

The Committee staff has faxed me two variations of a proposal that would exclude 
from civil RICO any lawsuit based on a predicate act of extortion. The apparent ra- 
tionale for this proposal is that extortion was a critical predicate for the Scheidler 
complaint. With all due respect, and with apologies for my bluntness, this is simply 
a stupid idea. Extortion is not only, in its most ordinary applications, an extremely 
serious crime, but it is also one of the most common activities of organized crime 
at which the RICO statute originally was directed. RICO's most basic target was 
the infiltration of legitimate business enterprises by organized crime, and it was 
thought that civil lawsuits could be a useful weapon against such infiltration. 

Suppose, for example, corrupt labor officiiils threatened to use sabotage a con- 
struction site unless they were paid off or given no-show jobs for Mafia-related col- 
leagues. A classic case of extortion, and one in which a civil lawsuit might effectively 
be Drought against the union leaders. Or consider the case of United States v. 
Bagaric, 706 F.2d 42 (2d Cir. 1983). In that case, a group of Croatian nationalist 
terrorists were convicted of criminal RICO violations for a pattern of violence and 
murder against members of the Croatian-American community that was designed 
to extort money for its terrorist campaign by intimidating law-abiding people into 
making contributions under threat of being bombed. I can't imagine why any mem- 



172 

ber of Congress wo\ild support legislation that would exempt such a scheme from 
civil RICO sanctions. 
Fifth, I promised to give you alternative cautious and radical strategies. 

The cautious one, first. I have not carefully studied the evidence in the Scheidler 
case. I can recall reviewing the complaint at the time of the Supreme Court deci- 
sion, and being verv disturbed by it. It seemed to me that the complaint did not 
properly state a violation of RICO, precisely because it was entirely unclear to me 
that many of the individual defendants were in fact charged with participating in 
or conspiring with those individuals who actually committed criminal activities. 

I think it makes a great deal of sense not to overreact to a verdict that has yet 
to be appealed. If the defendants were proved to have engaged in a pattern of crimi- 
nal activity, which is after all what RICO requires, then they absolutely deserve to 
suffer the consequences that RICO makes available. If a group of anti-abortion ac- 
tivists, or pohtical dissenters of any type, left or right, undertook an organized cam- 
paign to threaten violence against other citizens in order to intimidate their victims 
into foregoing exercise of their rights, then they deserve to be prosecuted criminally, 
and held liable to their victims. If, however, the evidence is actually insufficient to 
establish that the defendants participated in such a campaign, then they did not 
violate RICO, and presumably the verdict against them will be reversed. 

I realize that even an ill-conceived lawsuit can cause enormous damage to defend- 
ants, who are forced to defend themselves, sometimes at great expense. But vir- 
tually any law can be abused, and unfounded or harrassing lawsuits should not lead 
us to deny appropriate remedies to those who can legitimately claim damages. It 
seems to me generally a poor idea to change the law in response to what may be 
perceived as an unfair result, at least until the courts have finally spoken. 

But now the more radical counsel. Some laws are more subject to abuse than oth- 
ers. RICO strikes me as such a law. But the problem is not the inlcusion of some 

Particular predicate act, such as extortion. Nor is the problem unfounded lawsuits 
rought by over-aggressive plaintiffs' lawyers. The problem is that the protean and 

abstract statute is too broad, and does not sensibly discriminate between serious 
patterns of organized criminality and less significant kinds of violations. 

The Justice Department won't want to hear this, because it is a conservative orga- 
nization and does not want to lose a tool which has proved very effective, but I think 
if the Committee is serious about RICO reform, it should ask much more fundamen- 
tal questions. 

Let me just propose two such questions: 
(1) Is the private civil RICO action actually worth maintaining at all? The most 

pervasive use of civil RICO has been in private suits between business entities ac- 
cusing each other of fraud. No doubt in many cases there has been actual criminal 
conduct, but in many more we have "garden variety" business disputes that have 
been contorted into fraud claims to take advantage of RICO's treble-damage and at- 
torneys' fees provisions. In 1995 Congress acted to limit such suits in the area of 
securities ft'aud, by prohibiting RICO suits based on securities fraud, unless the de- 
fendant had first been convicted of a crime, but the problem persists. On the other 
hand, in cases of actual violence and organized crime, private civil actions have been 
few and far between—as one might expect. Most individual victims quite rightly do 
not think that mobsters makes good targets for lawsuits for damages. 

(2) Is RICO itself, in its present form, valuable? Over ten years ago, I wrote a 
law review article analyzing RICO prosecutions, and concluded that the only unique 
contribution RICO made to law enjforcement was in the context of the prosecution 
of illicit organizations like La Cosa Nostra or terrorist groups. I think tnat is even 
more true today. Unlike the situation in 1970, or even in the 1980's, with the adop- 
tion of enhanced fines 2md the federal sentencing guidelines, penalties for white col- 
lar offenses are today adequate, and there is no need for RICO to enhance them 
in particular cases. Similarly, where RICO was once a vehicle to gain federal juris- 
diction over the corruption of state and local public officials, there are now federal 
statutes that directly penalize such conduct, and RICO is no longer necessary. Re- 
placing RICO by a more focused statute that prohibited criminal conduct in the con- 
text of an organized crime group could capture the benefits of RICO without the 
costs of an extremely over-broad law. 

Both the cautious and the radical strategy, though, share a common root. When 
you have an extremely broad statute that, because of its breadth and its flexible, 
abstract nature, is susceptible to hundreds of different uses and to some abuse, it 
is generally not a very promising strategy to try to patch the statute with ad hoc 
responses to particular cases that appear abusive to some pohtical factions. To avoid 
the possibility of abuse, it is necessary carefully to review the statute as a whole, 
and its many possible applications. A genuine enort to reform RICO has to call into 
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question its entire structure. Until and unless this body is prepared to do that, it 
is perhaps best to wait find see whether the apparent abuse of the moment actually 
presents a problem or not. 

Mr. BARR. I would now, first of all, on behalf of the Chairman 
and the rest of the members of the subcommittee, let me thank all 
of the witnesses for appearing here today. We very much appre- 
ciate your testimony and sharing your thoughts with us. 

Ms. Lyons, did you have some final words fi"om your testimony? 
Ms. LYONS. Yes, sir. 
Before we left for break here, I said I am not interested in sym- 

pathy. I am, however, determined to make sure that people see the 
end result of this terrorism. My injuries are not the result of peace- 
ful protesters. The bomb has scarred me for life, was made with 
nails, intended to maim and kill people. It was not intended to shut 
a clinic down. 

Statements have been made that the RICO act could be used to 
impede protesters' fi-eedom of speech. What happened to me was an 
act of violence, not freedom of speech. And if you can look at that 
f)icture and say that is freedom of speech, then my definition is a 
ittle different then. 

Eric Rudolph has been formally charged with the bombing. He 
tried to remove my freedom to choose where I wanted to work that 
day, and my patient's right, choice to have a legal medical proce- 
dure. 

Today, I am asking you to help keep the tool available to stop 
this violence from continuing to occur. Yes, there are criminal laws 
to deal with the anti-choice extremists. However, you need only to 
look at me to see that those are not enough. How could you take 
away a law that would help prevent this from happening to some- 
one else? Every day, for the rest of my life, I will have to face the 
memory of that day. All I can ask is that you think about how you 
would feel if this happened to someone you loved—your wife, your 
son, your daughter, your future generations of your family. Please 
don't take away a law that would deter acts of violence in the fu- 
ture. Thank you. 

Mr. BARR. Thank you, Ms. Lyons. 
[The prepared statement of Ms. Lyons follows:] 

PREPARED STATEMENT OF EMILY LYONS, BIRMINGHAM, AL 

My name is Emily Lyons. I am a nurse, a wife, amd a mother of two teenage 
daughters. I am also a victim of anti-choice terrorism. When you look at me the in- 
juries you see are a direct result of a conspiracy of violence against abortion provid- 
ers in this country. 

On January 29, 1998 my life changed forever when a bomb exploded outside the 
clinic where I worked. On that day I lost my friend, a police officer providing secu- 
rity at our clinic, and I nearly lost my own life. Because of the ongoing investigation 
I can't talk about the details of that day, but I can tell you what my life has been 
like since. In the last six and a half months, I've spent almost thirty hours on an 
operating table in nine different operations, only to still have dozens of pieces of 
shrapnel permanently left; in my body. I can't walk, drive a car, or go to work. 

Prior to the bombing, I had spent twenty (20) years working in the medical profes- 
sion as a nurse. For quite some time, I was a labor and delivery nurse. Prior to mov- 
ing to Birmingham, I provided home health care. Most of my home patients were 
elderly. I have helped bring many people into this world. I have also held the hands 
of many as they left.. 

Now, my vision is too poor to read. My left eye was destroyed and had to be re- 
moved. My right eye was badly damaged. My right hand was mangled beyond re- 
pair. The skin was torn off my shins and my leg shattered. The blast tore a hole 
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in ray abdomen so that about ten (W) inches of my intestines had to be removed. 
My eardrum was ruptured and required extensive surgery. As a result, I am now 
a nurse who is unable to read, write, or stand for long periods of time. Instead of 
caring for others, others now have to care for me. 

I am not interested in sympathy. However, I am determined to make sure that 
people see the end result of tnis type of terrorism. My injuries are not the result 
of peaceful protests. The bomb that nas scared me for life was made with nails de- 
signed to maim and kill. 

Statements have been made that the RICO Act could be used to impede protest- 
ers' freedom of speech. What happened to me was an act of violence, not free speech. 
Eric Rudolph has been formally charged with the bombing. He tried to remove my 
freedom to choose where I work and my patient's choice to obtain a legal medical 
procedure. Today, I am asking you to help us keep a tool to stop this from happen- 
mg again. 

Yes, there are criminal laws to deal with anti-choice extremists. You need only 
look at me to see that those laws are not enough. How could you take away a law 
that would help prevent this from happening to someone else in the future? 

Every day, tor the rest of my life, I will face the memory of that bombing. All 
I can ask is that you think about how you'd feel if this happened to someone you 
love—^your vdfe, your son, your daughter. Please don't take away a law that would 
deter mture acts of violence. 

Mr. BARR. And, again, I would like to thank all of the members 
of the panel. 

What we would like to do now is to allow members of the sub- 
committee to ask questions, aind for that purpose I would call on 
the gentlelady from Texas for 5 minutes. 

Ms. JACKSON LEE. Mr. Chairman, I thank you very much for 
your kindness. I know you had the opportunity to pose questions 
first, and I do thank you for your kindness. 

If you would pardon a comment that I think you will find appro- 
priate but different, let me apologize to the Secret Service for de- 
nial of the State today. It is interesting that, in some instances, we 
want to take away rights; and then, in other instances, where life 
or death may be of concern in the instance of the Secret Service 
protecting the President of the United States, we want to deny 
rights. But this is the paradox in which we live. 

I want to thank Patricia Ireland and NOW for their and her con- 
sistent courage on this issue. I might offer to say to you that, un- 
like Ms. Hill and Ms. Clayton, Ms. Lyons and Professor Lynch who 
are here today, there are, frankly, others cowering, not out of the 
lack of courage but just the reality of their lives. Doctors are made 
to cower in the comers along with nursing assistants and nurses 
and women who are seeking the necessary health care that they 
need. 

I am applauding the treble damages offered by the RICO provi- 
sion and gratified for the victory, Ms. Clayton, that you have al- 
lowed. You might have noted that, in Houston, we got a Supreme 
Court—State Supreme Court victory on Friday, and we were 
chemically terrorized that following Wednesday. So we understand 
what being under siege is all about. 

And let me for a moment just distinguish the NAACP case. I will 
read the case, because I am not suggesting I am distinguishing it 
fi-om reading the facts, but I can suggest these facts based on, Ms. 
Clayton, your testimony. 

Violence erupted in the NAACP situation. The NAACP was doing 
something, and violence erupted around it, this one and that one. 

In your instance, the idea of beating a woman over the head with 
a sign is not violence erupting, it is violence being perpetrated by 
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the actors and the so-called antiabortionists. So even if I read that 
case, I am already going to distinguish, because the civil rights 
movement is very personal to me, as well as the student move- 
ment, the anti-violence movement. 

And I raise the question and I would like NOW to provide me 
with this data and others who may have it. We had a number now, 
but we have had more death under this siege dealing with anti- 
abortion activities then we might have had in the student move- 
ment, bar the civil rights movement, which had high numbers. But 
what are our numbers right now? And if someone cares to answer 
that, I appreciate that being a question. 

Let me say to Ms. Lyons, your bravery is without question. For, 
as I have said, those in my community were fearing to even be seen 
standing alongside of some of us who dememded an investigation 
as it relates to whether there has been a conspiracy or there is a 
conspiracy. And I acknowledge their fear. As I told the professor, 
to me, that was a taking, that was a taking of property. They are 
fearful of even being associated with their particular business. 

And by the way, Ms. Hill, I counted them. Twenty-six businesses 
refused to do business with you. 

If I might, in tribute to Dr. Gunn and Dr. Britton and James 
Barrett and to the panelists here, would you please answer this 
question? One, can we enhance this statute? How can we enhance 
it? How valuable would it be to you for there to be personal habil- 
ity or the ability of Ms. Lyons to have filed a personal claim for 
her injuries? 

And as well, Ms. Hill, if you might, if there is anji;hing else that 
would help us protect your legitimate and legal business, would 
you provide me with that insight at this time? 

Ms. Clayton—I don't know who wishes to yield to whom. 
Ms. HILL. Thank you for that observation. And I think the per- 

sonal injury was a problem for us in the case. There are hundreds 
of instances of personal injury that have occurred to cUnic person- 
nel and to patients entering clinics throughout the last 10 yeau-s. 

The Gunn family certainly would have liked to have been able 
to recover something and were unable to through this kind of an 
action. I am sure the Britton family also would have been con- 
cerned. Both of those men were extortpd. Both of them were 
stalked by known protesters, by people who were associated with 
various groups that were associated by an enterprise. I think the 
lack of the ability to recover under personal injury is certainly one 
of the negatives to us and frustrating to us during trial. So I would 
welcome that addition. 

Ms. JACKSON LEE. Mr. Chairman, I would ask indulgence of 2 
additional  

Mr. LYNCH. May I respond also? 
Mr. BARE. The gentlelady is recognized for 2 additional minutes. 

We do want to try to keep the responses short in deference to your 
travel plans as well as the other Members' travel plans. So the 
gentlelady has 2 additional minutes. 

Ms. JACKSON LEE. The Chairman has said briefly. Can you also 
in your answer give me the cautious and radical element of your 
answer? 
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Mr. LYNCH. In this one, I think I can be cautious and radical at 
once. 

Ms. JACKSON LEE. I would hke you to explain. 
Mr. LYNCH. This is a very simple answer with respect to personal 

injury. It is ironic under a RICO statute a person may sue for in- 
jury to business or property but not for personal injury. As a result, 
if you look at the Federal reports you will see thousands of cases 
where one business sues another where there is no real issue of 
racketeering. You will find almost no cases against violent terror- 
ists or suits against members of organized crime groups brought by 
victims of violent crime. Such suits could be made possible by a 
stroke of the pen. I was very pleased to hear Professor Blakey sug- 
gest that. I think that is a valuable addition to the statute. 

Ms. JACKSON LEE. Thank you. 
Ms. CLAYTON. Very briefly, let me address your Claibome Hard- 

ware case. 
Ms. JACKSON LEE. Thank you. 
Ms. Clayton, would you also respond to my inquiries or calls for 

investigations to determine the conspiratorial aspect? I know we 
have a RICO statute, but just whether or not we do have an ongo- 
ing conspiracy in the United States, I raise that—I said I was going 
to raise that with the FBI Director and the Attorney General. 

Ms. CLAYTON. I hope the investigation continues. We have identi- 
fied a small portion of the number of the members of PLAN which 
was at one point comprised—it comprised 300 radical anti-choice 
groups. We were only able to include a small number in our law- 
suit because the case was already 12 years old and you can't go on 
forever. We don't have the resources of the Government. But I 
dearly hope that investigation goes on. 

It has actually taken a new form. In the group it is called ACLA, 
A-C-L-A, which is even scarier. It has many of the same members 
fi"om PLAN, and now they are putting out lists of doctors who 
should be murdered. They publicly and proudly say you should 
murder doctors for saving what they call live fetuses. It is out- 
rageous. I hope the Government continues to look into it. 

One other brief point on the first amendment issue is, I want to 
point out that our jury instructions—I am a loyal ACLU member. 
I love the first amendment. We were very pleased. The judge told 
the jury that lawful speech, even ugly, outrageous speech, even 
calling our people murderers, whores, sluts, that is protected. It is 
nasty, but it is not a RICO violation, never can be. 

We have never argued it should be. And these defendants were 
only held liable if the jury found that they authorized, ratified the 
illegal conduct that was committed. It wasn't somebody 
unassociated with them. The jury was told they had to find they 
authorized or ratified it. 

Thank you very much. 
Ms. JACKSON LEE. Can you give us some information on that 

PLAN and ACLA, those numbers? 
Ms. CLAYTON. I wovdd be delighted, Congresswoman. 
Ms. JACKSON LEE. MS. Lyons, do you have a further comment? 
Thank you very much. 
Mr. BARR. I thank the gentlelady. 
The gentleman fi-om Michigan is recognized for 5 minutes. 
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Mr. CONYERS. I thank you, Chairman Barr. 
This is, in some respects, the most important panel that we have 

had on this subject today. And I don't say that critical of any of 
the other witnesses on the other panels. But what you have done 
is put a face on a subject that a lot of Members of Congress would 
hke to dance around. This is a lawyers' committee; and, oh, boy, 
anything that we can make more technical, more convoluted, more 
misunderstandable, don't worry, we have an unlimited supply of 
activities in that regard. But what has happened here today con- 
vinces me that we have to inquire into this subject more. 

Professor Lynch, you have done us a main service—a primary, a 
very important service. And I want to thank you for the personal 
expense that you have had to pay to join us. I know that it wasn't 
easy. And your testimony is very, very, very helpful. We propose 
to add personal injury to RICO. I can't imagine that that couldn't 
be a bipartisan effort. That shouldn't take intellectual giants long 
to figure out that that is very appropriate. 

There sa:e other things that may be more complex, and that is 
why we are not going to need one more hearing on RICO. We need 
a series of hearings. And so I am hoping that our leadership isn't 
rushing to try to get something through to say we did something 
about something which becomes a pretty big tendency around here 
toward the end of a session and the beginning of an election cycle. 

So this is—this has all been excellent. 
Ms. Hill, could I ask if you have ever had the opportunity to take 

legal action agEiinst some of these groups who have prevented 
peacefiil picketing and the lawful engaging in fi-ee speech activi- 
ties? 

Ms. HILL. Yes, sir. We have never sought to prevent peaceful 
picketing or prayerful—organized prayerful demonstrations at our 
clinic. We have lived with those for 25 years. There are days that 
I wish for those. I wish that was all that was in front of the build- 
ing or that was affecting our business. We would never do that. I 
am also a lover of the first amendment; and we have only moved 
when people have taken, we believe, criminal action against us. We 
would only do that in the future. 

Mr. CoNYERS. Thank you so much. 
Ms. Clayton, your testimony was extremely important as a front- 

line trial lawyer that did such an excellent job. Why isn't the Free- 
dom of Access to Clinic Entrances Act a sufficient in the case that 
you described. 

Ms. CLAYTON. The FACE act, as we call it, is very important in 
getting all of the little foot soldiers, the guys that actually block- 
ade, the ones that put the Kryptonite lock around their neck and 
stand six deep and keep people from getting in. You can pick them 
off and send them to jail for long terms. They will be replaced. But 
FACE is very important in discoiu-aging even more hundreds or 
thousands of people from coming in to do that. 

What FACE would never would have allowed us to do, though, 
was to get the folks that operated PLAN, the Joe Scheidlers of the 
world, the Randy Terrys of the world, the ones that stand up on 
their soapbox with their bull horn and say, this is what we will do. 
These are the tactics that we will use. We will go to the XYZ clinic. 
We will go there tomorrow at 6. But they don't do anything except 
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stand on the sidewalk exercising their own personal first amend- 
ment rights. 

Scheidler has only been in jail for a few hours, something on that 
order total, and yet he has incited, organized and he is the cause 
of hundreds of thousands of acts of force and violence, blockades 
where people were injured, where property was injured and the 
criminaJ laws, the State laws were unable to get him. And even 
FACE, as I read it at least, probably would be unable to get him, 
because he is too many steps removed. It is just like John Gotti. 
He doesn't do the individual act. You couldn't get him under FACE, 
if you use an analogous situation there. 

Mr. CONYERS. Of course. Thank you very much. 
Could I ask you, Professor Lynch, and Ms. Clayton, if you want 

to weigh in on it—this is my last question, Mr. Chairman, or last 
two questions—what would be the effect of this extortion amend- 
ment in the application of RICO to Mafia-type cases? And what do 
you think of a statute, an amendment like this which could be 
made retroactive, this extortion amendment that could be made 
retroactive and even affect cases that are now somewhere on ap- 
peal? 

Mr. LYNCH. Well, those are two different questions, I think. 
First, with respect to changes in extortion law, this could have 

a terrible effect, as Mr. Marine pointed out ft-om the Justice De- 
fiartment this morning, on the Government's civil RICO activities, 
t depends what you do with extortion and where you put it. In 

other words, if you eliminated extortion as a RICO predicate, that 
would have an effect even on criminal prosecutions; and many 
hard-core organized crime prosecutions are about extortion. 

If you change the definition of extortion, either for RICO pur- 
poses or in the Hobbs act generally, that can have a variety of un- 
predictable effects, depending on exactly what change in the defini- 
tion you are talking about. .^ I pointed out in my testimony, there 
are nonviolent but nevertheless hard-core criminal applications of 
the Hobbs act, including in the political corruption area. 

Alternatively, if you limit extortion to financial crimes, there are 
examples of labor corruption, there are examples of violence 
against people for exercise of their constitutional or other legal 
rights that would thereby be rendered noncriminal or at least not 
criminal under the extortion statute. So that would have an effect. 

If you made the change only with respect to civil RICO, it by def- 
inition wouldn't affect criminal prosecutions but it could affect Gov- 
ernment civil actions such as the ones the gentleman from the Jus- 
tice Department described. If you limited it only to private civil 
RICO actions I think what Mr. Marine was trying to suggest this 
morning is that, while the Justice Department might not have a 
particular interest in it, individual union members who were pur- 
suing remedies against corrupt union officers could be affected by 
that. 

So there are a lot of effects even on hard-core organized crime 
that would come from tinkering with the definition of extortion or 
tinkering with the appUcation of RICO to extortion. 

With respect to the retroactivity question, I think we are—it is 
generally a bad idea to make legislation retroactive unless there is 
some perception that Congress made some terrible mistake. 
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With respect to criminal law, of course, we have an ex post facto 
provision in the Constitution that says you can't make things retro- 
active. And some of the same policies it seems to me apply with 
respect to civil litigation. If the defendants in the Scheidler case or 
any other committed violations of law—and, after all, if this RICO 
verdict is sustained, it means that those people did things that con- 
stitute criminal acts—^by definition that would subject them to 
prosecution and imprisonment for long periods of time to sort of 
undo the effort of Utigation that, under the law, as it existed when 
the complaint was brought entitled the plaintiffs to damages, it 
seems to me exceedingly unfair. 

It is a very different thing to talk about what are we trying to 
do going forward. If we want to have a changed RICO law for the 
future, that is one thing. If we are trying to put a spike in a par- 
ticular lawsuit after years of litigation, that seems to me to be basi- 
ctdly unfair. 

Mr. CONYERS. Ms. Clayton, have you additional thoughts? 
Ms. CLAYTON. I endorse everything Mr. Lynch just said. And I 

particularly agree with how unfair it is asking for an ad hoc piece 
of special litigation. 

You know, before this trial, Scheidler said that he and his co- 
horts would be exonerated by the jury verdict; and, heaven, knows 
the jury heard all the evidence in more than 7 weeks of trial. Now 
they are trying to change the rules after the jury came in unani- 
mously against them. That is not fair. 

Mr. CONYERS. I yield to Ms. Lee. 
Mr. BARR. Without objection. 
Mr. CoNYERS. Can I eisk imanimous consent for 1 more minute? 
Mr. BARR. You are recognized for 1 minute. 
Mr. CONYERS. Thank you. 
Ms. JACKSON LEE. I thank the Chairman very much. 
An observation, while the ranking member was querying you, I 

started to look in this room and started to look at each and every 
one of you. Frankly, the question has to be asked to Americans. Do 
most Americans walk around with security in their daily lives and 
in their comings and goings? Maybe for those who are either listen- 
ing or viewing they may not recognize that that is occurring in this 
room somewhere, somehow. Frankly, my own Planned Parenthood 
offices and others throughout Houston have to secure their own se- 
curity. 

Ms. Hill, without giving away any of your special needs, is that 
something that comes to your attention and that you feel is nec- 
essary for many clinics around the Nation? 

Ms. HILL. I believe we were the first clinics in the country to in- 
stall metal detectors in our facilities, and it was the day after the 
shooting of Dr. Guim. I can't tell you how shocked our patients are 
by the fact that they are forced to walk through metal detectors in 
order to obtain a health service. 

Security guards, we have had personal security guards. I have 
personal security guards. 

It is not a normal way to do business, and it is certainly not a 
normal way to practice medicine, and I think anything that can be 
done to allow us to go back to the practice of medicine, which is 
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what we are there for, and to provide health care services would 
be welcomed by us. 

Ms. JACKSON LEE. In closing, Mr. Chairman, if I might, and I 
might inquire of Mr. Conyers, just to say that, rather than eUmi- 
nating extortion out of this as an aspect of legislation, not only 
would I like to join you in the personal injury but I may also want 
to look at questions about security, the provisions of such, payment 
by those who would perpetrate the violence and any other manner, 
the forcing of local police enforcement which I know many commu- 
nities do to be required to protect these entities so that this is not 
a personal business expense. This is a free business legally practic- 
ing in the community, and I think we have a definite responsibility 
to ensure your safety of ingress and egress. 

And I thank the Chairman for his kindness and Mr. Conyers for 
jdelding. 

Mr. BARR. Thank you. 
Mr. CONYERS. Mr. Chairman, I thank you very much for your 

generosity. 
I just want to close this hearing by telling you how much I ad- 

mire the spirit that Mrs. Lyons has exemplified here today. It is 
something absolutely incredible. I have never been made more 
proud of a citizen who, under the circumstances that you lived 
vmder since January of this year, is still strong, still determined to 
seek justice, still determined to make this a better country. And 
what you have done here today, I can't begin to tell you how much 
it has added to the proceedings here in the Judiciary Committee. 
Thank you. 

Mr. BARR. I thank the gentleman. 
Mr. Lynch, if we could, I just have one additional question for 

you, and it pertains to the last sentence of your penultimate para- 
graph of your written testimony. I think you went over it, but I 
would like to read it into the record and then ask you about it. 

You say that replacing RICO by a more focused statute that pro- 
hibited criminal conduct in the context of an organized crime group 
could capture the benefits of RICO without the cost of an extremely 
overbroad law, close quote. 

Do you have any specific language that you could propose to us 
or to me? I would like to see it with regard to perhaps a more fo- 
cused statute that captures the essence of what you are sa3dng 
there. 

Mr. LYNCH. I would be happy to supply it to you or to the staff. 
Actually, I proposed something 10 years ago in a Law Review arti- 
cle that is suitable. This goes not just to civil cases but to criminal 
as well. 

One of the problems with RICO is that many of the uses that are 
actually quite routine by now against white collar crime, against 
political corruption, are probably no longer necessary. There are 
probably other criminal statutes that have filled some of the prob- 
lems that existed in 1970. 

Mr. BARR. And of course you would not only have those enhanced 
criminal statutes, we have the sensing guidelines which provide 
much different sentences that weren't available or applicable 10 or 
20 years ago. And you also have—this is something Ms. Clajrton 
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should keep in mind also. You also have the reach of the statutes 
made even broader by the use of the conspiracy. 

Mr. LYNCH. Absolutely so. When reading RICO was first widely 
used in the 1980's it was often used against white collar offenders 
because the penalty for the ordinary white collar crimes were so 
low it was only in bringing in the forfeiture and enhanced penalties 
of RICO that appropriate penalties could be obtained. Since the 
sentencing guidelines, I don't think anyone would any longer say 
that the penalties for white collar crime are insignificant in this 
country. Indeed, I think you have seen a decline in the use of RICO 
by the Justice Department in a lot of types of situations where it 
was widely used in the 1980's because it is no longer worth the 
trouble. 

In narcotics cases, the penalties for narcotics dealing are actually 
in excess of the penalties for RICO, so there is no—it is very—it 
is much less conmion than it used to be to see narcotics dealers 
prosecuted under RICO. So you have a lot of potential for use and 
abuse of this statute out there where some of the legitimate rea- 
sons that led to its being broadened beyond its original use are no 
longer as necessary. 

Mr. BARR. In your experience, would the same also apply to 
States? Over the past 10, 20 years, have States also strengthened 
their State laws that would attack some of the underlying criminal 
activity here without the need for the Federal RICO? 

Mr. LYNCH. Many have. One of the big advantages of RICO in 
organized crime cases broadly conceived, not just the Mafia or some 
particular organization but organized criminal groups, is that 
RICO permits the consolidation in a single prosecution of activities 
conducted by an organization across the country in a variety of dif- 
ferent districts, in a variety of difierent States in a way that no in- 
dividual State could do. 

That as a technical matter I think is much less important with— 
to corruption or labor or business cases. But with respect to crimi- 
nal gangs I think that is a value, and it is something that the 
States really can't deal with. But a terrorist group similarly or 
groups that operate across a wide swath of the country. 

So there are particular uses of RICO that I think remain essen- 
tial, albeit dangerous and controversial. I mean, we pay a price for 
the RICO statute. The price is one that you heard about this morn- 
ing. 

If you have a terrorist organization, it is very easy to—take 
something like the IRA, for example. You have a sort of overt wing 
and a covert vring. And I think Ms. Clayton has talked about the 
way in which that can operate in other contexts as well, where 
some members avoid overt encouragement of violence while others 
carry out violent acts. 

The RICO statute permits the bringing of a large-scale, conspir- 
acy-type prosecution that may enable you to get those kingpins. 
But, of course, that means you are getting them by a somewhat— 
somewhat watering down the standards of proof that normally 
would apply to criminal prosecutions. And that is as true for John 
Gotti, who is also entitled not to be convicted until he is proved 
guilty beyond a reasonable doubt, as it is for political activists or 
anybody else. 
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Mr. BARR. Thank you. Do you have a cite for your Law Review 
article that you can give us for the record, please? 

Mr. LYNCH. It is in the Columbia Law Review, Volumes 86 and 
87. 

Mr. BARR. If you could please  
Mr. LYNCH. I would be happy to. 
Mr. BARR. We can get that. We have some not insubstantial re- 

sources at the Library of Congress that we can use. But if you 
wouldn't mind, if you have some specific additional language, I 
would very much like to take a look at it, if you could send that 
to us. 

Mr. LYNCH. I would be happy to. 
Mr. CoNYERS. Mr. Chairman, I would concur with you. If Profes- 

sor Blakey writes not only a long witness statement but then sup- 
plies us gratuitously with several amendments, the least Professor 
Ljmch at Columbia could do is write out his amendment, because 
we are all interested in it. 

Mr. BARR. I am sure he will, and we very much appreciate. 
And, again, on behalf of the  
Ms. JACKSON LEE. Mr. Chairman, before you close, let me make 

sure that I have made something clear for the record. And I know 
Ms. Clajrton did say it, but I wanted to make sure that she will 
provide us with those, the information regarding PLAN and I think 
you said ACLA. 

Ms. CLAYTON. ACLA, A-C-L-A. Now I have to qualiiy this. 
Ms. JACKSON LEE. AS much as you have. 
Ms. CLAYTON. Some of the documents are under protective order. 

I have to check and see if, consistent with our court rules, I could 
release them to you. I could petition the court with release of them. 

Ms. JACKSON LEE. And even to provide us with the source and 
we will pursue it. Those are very important aspects of the conspira- 
torial issue I am raising. 

Mr. Chairman, finally, let me say, because I appreciate Mr. Con- 
yers' words for Ms. Lyons, and I note that her husband has joined 
her, and she has a family. I have organized for this Congress the 
Congressional Children's Caucus, and we are concerned about chil- 
dren. For some reason, our friends in the antiabortionist movement 
don't see you as both parents, a mother and a father who love, who 
give love and are loved. Let me thank you for the vow that you 
have shown but thank your family, your husband, your relatives, 
your children for the courage that they have shown and let me to 
commit myself for not letting your courage be in vain. 

Mr. CONYERS. Mr. Chairman. 
Mr. BARR. We really do have to adjourn. 
Mr. CONYERS. My good friend, and I know I am testing your gen- 

erosity, but, you Imow, Mr. Jeff Lyons has been here all day. He 
and Mrs. Lyons have been holding hands. Would it be beyond the 
generosity of the chair just to offer him an opportunity to say any- 
thing that he might want to if he felt that he wanted to make a 
statement? 

Mr. BARR. We really have to adjourn. We recognize he is here. 
We very much appreciate his being here. We very much appreciate 
all of the witnesses being here and again remind all of the wit- 
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nesses that your full statements and any documents that you have 
been—that you have submitted will be made a part of the record. 

Mr. CONYERS. I take it your answer is no, Mr. Chairman. 
Mr. BARR. The answer is no. 
Mr. CONYERS. All right. I just wanted to make sure. 
Mr. BARR. Thank you. Your diligence is most appreciated. 
But if there are any additional documents that you all would Uke 

to submit to the subcommittee or to additional members we cer- 
tainly welcome that. And, agedn, we appreciate everybody being 
here. 

We stand adjourned. 
[Whereupon, at 2:15 p.m., the committee was adjourned.] 
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